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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


No. 1544-63 


Am Line Prors Association, InrennationaL, Caar.es H. 
Rusy, as President of the Am Live Pmors Associa- 
tion, InreRNaTIONAL, Plaintiffs, 


Vv. 


NationaL Mepiation Boarp: Levererr Epwarps, Individu- 
ally and as Chairman of the National Mediation 
Board; Francis A. O’Nen, Jr., Individually and as 
Member of the National Mediation Board; and How- 
agp G. Gamser, Individually and as Member of the 
National Mediation Board, Defendants. 


Complaint 


Come now the plaintiffs Air Line Pilots Association, 
International and Charles H. Ruby, President of Air Line 
Pilots Association, International and allege as follows: 


1. This is an action to enjoin the defendants from con- 
ducting a representation election or further processing 
an application of the Allied Pilots Association for investi- 
gation of an alleged representation dispute among pilots 
and copilots of American Airlines, Inc., pending (1) the 
final determination by the United States District Court for 
the Southern District of New York of a complaint filed 
by the plaintiffs against American Airlines and certain 
individual pilots employed by American, who are organ- 
izers of, or members or officers of the Allied Pilots Asso- 
ciation, alleging inter alia that the carrier and such indi- 
viduals have violated the provisions of (a) Section 2, Third 
of the Railway Labor Act, as amended (45 U.S.C.A., Sec- 
tion 152, Third), by interfering with, influencing and co- 
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ercing its employees in the exercise of their freedom of 
choice as to representatives and of (b) Section 2, Fourth 
of the Railway Labor Act (45 U.S.C.A., Section 152, 
Fourth), by interference with the representation rights 
of its employees under such statute, or pending (2) the 
hearing on and determination of charges of such Railway 
Labor Act violations filed by plaintiffs with the defendant 
National Mediation Board. 


2. The Court has jurisdiction of this action under Title 
28, United States Code Annotated, Sections 1331 and 1337, 
and Section 10 of the Administrative Procedure Act, 5 
U.S.C.A., Section 1009. Venue lies in this Court pursuant 
to the provisions of Title 28, United States Code Anno- 
tated, Section 1391. 


3. Plaintiff Air Line Pilots Association, International 
(hereinafter called ‘‘ALPA’’) is an unincorporated asso- 
ciation organized for purposes and objects of a labor 
union. ALPA has actively represented pilots in the airline 


industry for the purposes of collective bargaining since 
1933. It is now the recognized representative of more than 
14,000 professional airline pilots and other air carrier 
employees in the United States. ALPA is the collective 
bargaining representative of all airline pilots employed 
by all scheduled air carriers in the United States. It cur- 
rently has collective bargaining agreements covering pilots 
and other crew members with approximately 46 common 
carriers by air. Plaintiff Charles H. Ruby is the duly 
elected President of ALPA. 


4. Plaintiff ALPA is a ‘‘representative’’ as that term 
is defined in Section 1, Sixth of the Railway Labor Act, 
as amended (45 U.S.C.A., Section 151, Sixth). 


5. Defendant National Mediation Board is an agency 
of the United States Government established pursuant to 
the provisions of Section 4 of the Railway Labor Act, as 
amended (45 U.S.C.A., Section 154). Individual defend- 
ant Leverett Edwards is Chairman of the National Medi- 
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ation Board. Individual defendants Francis A. O’Neill, 
Jr., and Howard G. Gamser are Members of the National 
Mediation Board. All defendants are located within the 
District of Columbia. 


6. ALPA, by its President, Charles H. Ruby, has exe- 
cuted and, at all times material herein, has been a party to 
collective bargaining agreements governing rates of pay, 
rules, and working conditions of pilots and copilots in the 
employ of American Airlines, Inc. The currently effective 
collective bargaining agreement between American Airlines 
and ALPA was executed on July 24, 1959, and was last 
amended, in respects not here material, effective June 1, 
1961. 


7. Section 1 of the currently effective collective bargain- 
ing agreement between American Airlines and ALPA pro- 
vides as follows: 


“RECOGNITION: 


The Air Line Pilots Association, International, has 
shown satisfactory proof to the Company of the fact 
that it represents more than a majority of the air 
line pilots of the Company.’’ 


8. Section 33 of the currently effective collective bar- 
gaining agreement between American Airlines and ALPA 
provides as follows: 


“DURATION: 


This Agreement shall become effective January 21, 
1959, except as otherwise stated herein, and shall con- 
tinue in full force and effect until June 1, 1961, and 
shall renew itself without change until each succeeding 
June 1st thereafter unless written notice of intended 
change is served in accordance with Section 6, Title I 
of the Railway Labor Act, as amended, by either party 
hereto at least sixty (60) days prior to June 1, 1961, 
or June 1st of any subsequent year.’’ 
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9. In accordance with the provisions of Section 33 of such 
agreement, quoted above, and Section 6 of the Railway 
Labor Act (45 U.S.C.A., Section 156), ALPA served a 
notice of intended change in the agreement on American 
Airlines and American Airlines served a notice of intended 
change in such agreement upon ALPA at least 60 days 
prior to June 1, 1961. Neither ALPA nor American pro- 
posed any change in Section 1 of the Agreement. 


10. The notice of intended change served upon ALPA by 
American as relating to the matter of the training and 
qualification of erew members on jet aircraft, stated: 


“The Company further reserves the right to propose 
any additions, deletions, modifications or other changes 
in the Agreement which may be warranted as a result 
of the findings or recommendations of the Commission 
appointed by the President of the United States on 
February 21, 1961, pursuant to Executive Order No. 
10921 to investigate the dispute between certain air 
carriers and the Flight Engineers International Asso- 
ciation.”’ 


11. The President of the United States had theretofore, 
by Executive Order No. 10921, established a President’s 
Commission on the airlines controversy, which reported 
to him on the subject of the training and qualifications of 
crew members on jet aircraft. The last such report was 
rendered on October 17, 1961. At the instance of the Presi- 
dent of the United States and the Secretary of Labor, a 
Board of Arbitration, consisting of Dr. George W. Taylor, 
Professor of Industrial Relations, George Meany, Presi- 
dent of the AFL-CIO, and Edgar Kaiser, industrialist, was 
constituted to investigate and issue an award concerning 
the training and qualifications of the third crew member on 
jet aircraft operated by a three-man crew, and an award 
by that board was made on May 21, 1962. A Presidential 
Emergency Board created pursuant to the provisions of 
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Section 10 of the Railway Labor Act, as amended, was 
established to report on a dispute involving Eastern Air 
Lines and its flight deck employees, and after many months 
of hearing evidence relating to the training and qualifica- 
tion of the third crew member on jet aircraft, this Board 
issued its report on July 21, 1958. In each of the foregoing 
reports and awards it was uniformly determined that the 
third crew member on jet aircraft operated by a three-man 
crew should possess at least a commercial pilot’s license, 
an instrument rating and certain additional pilot qualifica- 
tions. Like conclusions were reached by other public boards 
and agencies in kindred proceedings. The training and 
qualifications so determined formed the basis of agree- 
ment for the pilots and the flight engineers with Pan 
American World Airways, Inc. On Trans World Airlines, 
similar agreements were reached utilizing these determina- 
tions as a basis of settlement, and such basis of settlement 
was publicly approved and endorsed by the President of the 
United States, the Secretary of Labor, the President’s 
Commission on the Airlines controversy and the National 
Mediation Board. 


12. ALPA had theretofore conducted an extensive study 
concerning the training and qualifications for the third crew 
member necessary to insure the safe operation of jet equip- 
ment. In 1956, as a result of this study, ALPA, in the 
interests of safe operations, and by its Board of Directors 
duly elected by the membership, adopted a policy which 
comprehended that the third crew member on jet equip- 
ment should possess at least a commercial pilot’s license, 
instrument rating and certain additional pilot training. 


13. Under the Constitution and By-Laws and policy of 
ALPA, negotiations and the resulting agreement for the 
pilots employed by American must fall within and imple- 
ment the aforesaid minimum standard and policy which 
requires the third crew member in a three-man jet crew 
to possess said minimum pilot qualifications. Mr. Charles 
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H. Ruby, President of ALPA, and ALPA’s Executive Oom- 
mittee, consisting of international officers duly elected by 
the membership of ALPA, are likewise required to imple- 
ment such qualifications as are reflected in the aforesaid 
public determinations and policy. Under the Constitution 
and By-Laws and policy of ALPA, its President and offi- 
cers may not execute or conclude an agreement which does 
not include such minimum pilot qualifications for the third 
crew member. 


14. In the course of negotiations with American, ALPA, 
by its President, took the position and clearly advised 
American and the committee of American pilots, which 
included the individuals now acting as members or officers 
of the Allied Pilots Association, that the agreement must 
provide for the pilot qualification and training of flight 
engincers now in the employ of American who are to serve 
as third crew members on jet aircraft operated by a crew 
of three men. 


15. American Airlines has claimed to be unwilling to 
provide said pilot training and qualifications for the third 
crew member in a three-man jet crew without withholding 
from the proposed agreement certain unrelated benefits 
which it says it is otherwise prepared to extend. 


16. The committee of pilots of American Airlines have 
taken the position that ALPA abandon its standard for 
pilot qualification of the third crew member on the jet air- 
craft of American Airlines, and that ALPA should, instead, 
seek an agreement with American containing the aforesaid 
unrelated benefits. 


17. Charles H. Ruby, President of ALPA, advised the 
Committee of American pilots that, pursuant to ALPA’s 
constitution and By-Laws, the mandatory ALPA policy 
requiring pilot qualification for the third crew member on 
jet aircraft could not thus be abandoned. He directed that 
ALPA continue to bargain with American for the pilot 
training and qualifications of the third crew member. 
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18. When initial efforts to compose the disagreement be- 
tween ALPA and the committee of American pilots were 
not successful, the negotiations between ALPA and Amer- 
ican were recessed on or about November 28, 1962. Au- 
thorized negotiations have not yet been resumed. 


19, Negotiation of prior collective bargaining agreements 
between ALPA and American have been conducted only 
with the express consent and authority of ALPA, by its 
President, with his personal designee being present, and 
accompanied by a committee of pilots employed by the 
carrier involved. While this pattern for negotiations is 
generally followed among local pilot groups, it is never- 
theless true in every case that ALPA alone, and not the 
individual pilots or their committee, is a party to the agree- 
ment ultimately reached, and such agreements have never 
been valid or enforceable until they have been executed by 
the President of ALPA. 


20. On January 11, 1963, Charles H. Ruby, President of 


ALPA, informed C. R. Smith, the President of American 
Airlines, by letter that any negotiations or agreements on 
behalf of the pilots in the employ of American must be con- 
ducted and made only with the presence and consent of 
ALPA, the recognized and authorized bargaining repre- 
sentative for such employees, and that all further negotia- 
tions must be conducted only by arrangement with the office 
of Mr. Ruby. This letter also advised American Airlines 
that agreements covering the pilots of American and im- 
plementation thereof could only be made with the consent 
of the President of ALPA. 


21. By letter dated January 18, 1963, Mr. Ruby called 
the attention of Mr. Smith and American Airlines to Arti- 
cle XVIII of the Constitution and By-Laws of ALPA, which 
reads as follows: 


“¢Conferences or negotiations shall not be initiated, 
carried on, or concluded in the name of the Association 
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by any member group or groups of members thereof to 
make or establish employment agreements relating 
to rates of pay, rules or other conditions of employ- 
ment, or any other agreements, contracts, or documents 
of a similar or related character, or any other form of 
agreements, contracts, or documents without the prior 
approval of the Executive Committee or the President. 
Any and all agreements, contracts or documents of any 
and every character whatsoever shall not become effec- 
tive, binding or operative unless and until they bear the 
signature of the President or other officer or officers 
duly authorized so to sign by the Board of Directors, 
Executive Board or Executive Committee.’’ 


22. By telegram dated January 18, 1963, addressed to 
Mr. Smith, President of American Airlines, and Mr. W. B. 
Whitacre, Vice President of Personnel of American Air- 
lines, and by a letter dated January 24, 1963, addressed to 
Mr. Whitacre, Mr. Ruby reiterated to American Airlines 


that further negotiations for a pilot contract must be con- 
ducted only with duly designated representatives of ALPA 
and through arrangements with the office of the President 
of ALPA. 


23. Nevertheless, American Airlines continued to con- 
duct negotiations with the committee of pilots of American 
Airlines, which committee was not authorized by ALPA to 
continue such negotiations, and at the same time American 
refused to conduct negotiations with ALPA. On or about 
March 15, 1963, American Airlines purported to reach an 
agreement with this unauthorized committee of pilots. 


24. On or about March 1, 1963, ALPA and Mr. Ruby, as 
President of ALPA, filed a complaint in the United States 
District Court for the Southern District of New York, 
identified as ‘‘63 Civ. 585”, which alleged that American’s 
conduct constituted a violation of provisions of the Rail- 
way Labor Act. This complaint asked the following relief: 
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(a). From negotiating with a committee of pilot 
employees concerning rules, rates of pay and working 
conditions and bypassing ALPA, which is the only 
authorized bargaining representative of the pilots in 
American’s employ, and from proposing, offering or 
making available rules, rates of pay, or conditions re- 
flecting negotiations or understandings between Amer- 
ican and said committee of pilot employees; 


(b). From refusing to bargain collectively with 
ALPA for the pilots employed by American; 


(c). From interfering, influencing or coercing its 
pilot employees in their choice of bargaining repre- 
sentatives; 


(d). From interfering with and subverting ALPA’s 
rights under the Railway Labor Act as bargaining rep- 
resentative of American’s pilots; 


(e). From agreeing to, consummating, concluding or 
implementing any so-called agreement relating to 
pilots in American’s employ which is made with any 
person or persons other than ALPA acting through 
its President; and 


(f). From changing rules, rates of pay and working 
conditions in a manner prohibited by Section 2, Sev- 
enth of the Railway Labor Act. 


A copy of such complaint is attached to the present com- 
plaint as Exhibit ‘‘A’’. 


25. On or about March 21, 1963, the Allied Pilots Asso- 
ciation was formed, purportedly to represent pilots of 
American Airlines. This organization is composed of per- 
sons who occupied positions within ALPA’s structure, 
either as members of the original negotiating committee of 
pilots of American or of the Master Executive Council of 
American Airlines pilots. The officers of the Allied Pilots 
Association include Messrs. Nicholas J. O’Connell, Jr., and 
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Paul Atkins. The governing body of that Association is 
the American Airlines Master Executive Council. 


26. On or about April 12, 1963, ALPA and its President 
filed an amended complaint in such action against American 
Airlines and against Nicholas J. O’Connell, Jr., Richard 
Lyons, Robert T. Guba, Joseph Garvey and Paul Atkins, 
pilots in the employ of American Airlines. This complaint 
alleged, inter alia: 


(a). That American Airlines, in violation of Section 
2 of the Railway Labor Act, has failed and refused to 
treat with ALPA as the duly designated representa- 
tive of the craft or class of pilots employed by Amer- 
ican; 


(b). That American Airlines, in violation of Section 
2 of the Railway Labor Act, has proceeded to, and is 
continuing to, treat with persons who are not author- 
ized to engage in collective bargaining concerning rules, 


rates of pay and working conditions of the craft or 
class of pilots employed by American; 


(ce). That American, in violation of Section 2, Third 
of the Railway Labor Act, is interfering with, influ- 
encing and coercing its employees in the exercise of 
their freedom of choice as to representatives ; 


(d). That American, in violation of Section 2, Fourth 
of the Railway Labor Act, has interfered with the 
representation rights of its employees provided by that 
statute and American has influenced and coerced said 
employees in an effort to induce them not to remain 
members of ALPA. American has also maintained, 
assisted and contributed to the conduct of unauthor- 
ized collective bargaining between American and per- 
sons other than ALPA, the duly designated and au- 
thorized representative of the craft or class of pilots 
in the employ of American, in violation of its obliga- 
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tions and other rights of such employees provided for 
under the Railway Labor Act; 


(e). That American Airlines, in violation of Section 
2 of the Railway Labor Act, is interfering with the 
right of ALPA to treat with the employer concerning 
said rules, rates of pay, and working conditions for 
the craft or class of pilots employed by American; 


(f). That American Airlines is engaged upon a 
course of conduct which, if permitted to continue, will 
result in changes of rules, rates of pay, or working 
conditions in a manner prohibited by Section 2, Sev- 
enth of the Railway Labor Act; 


(g). That American Airlines, by engaging in collec- 
tive bargaining with persons other than the true repre- 
sentative of the craft or class of pilots employed by 
American, has undermined the status of ALPA as the 
recognized and designated representative of such craft 
or class; 


(h). That Messrs. Nicholas J. O’Connell, Jr., Rich- 
ard Lyons, Robert T. Guba, Joseph Garvey and Paul 
Atkins have, independently and in concert with and 
as agents of American Airlines, participated in the 
acts previously alleged; and 


(i). That by reason of the foregoing, American Air- 
lines and Messrs. Nicholas J. O’Connell, Jr., Richard 
Lyons, Robert T. Guba, Joseph Garvey and Paul At- 
kins, have violated and are violating the positive man- 
dates of the Railway Labor Act, specifically Sections 
2, First, Third, Fourth, Seventh and Ninth, and Sec- 
tion 6 of that statute. 


Such amended complaint also alleged that substantial and 
irreparable injury has resulted and will result to the pilots 
in the employ of American Airlines, and to ALPA and its 
President, Mr. Ruby, as a result of the acts of American 
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Airlines and Messrs. Nicholas J. O’Connell, Jr., Richard 
Lyons, Robert T. Guba, Joseph Garvey and Paul Atkins, 
in violation of the mandates of the Railway Labor Act, and 
that ALPA and its President had no adequate remedy at 
law. The amended complaint therefore asked for the fol- 
lowing relief: 


1. That the District Court issue a preliminary in- 
junction restraining and enjoining American and the 
individual defendants from engaging in negotiations 
or collective bargaining concerning the rules, rates of 
pay and working conditions of the craft or class of 
pilots employed by American with any person or group 
other than the duly designated and recognized collec- 
tive bargaining representative of said craft or class, 
ALPA, by its President, Charles H. Ruby, or his 
designee. 


2. That the District Court issue a preliminary in- 
junction restraining and enjoining American from 
making any agreement for or changes in rules, rates 
of pay, or working conditions, or making any agree- 
ments or changes except such agreement or changes 
as may result from collective bargaining between 
American and the duly designated and recognized rep- 
resentative of the craft or class of pilots employed by 
American, ALPA, by its President, Charles H. Ruby, 
or his designee; and restraining and enjoining the de- 
fendants from coercing, influencing, interfering with 
or preventing the exercise of the representation and 
collective bargaining rights of the pilots employed by 
defendant, American Airlines, Inc. 


3. That the District Court issue a preliminary in- 
junction restraining and enjoining American from 
refusing to bargain collectively with the duly desig- 
nated representative of the craft or class of pilots 
employed by American, ALPA, by its President, 
Charles H. Ruby, or his designee. 
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4, That the District Court make and enter its judg- 
ment upon the conclusion of the trial of this action 
declaring the rights of the parties and making perma- 
nent the provisions of the preliminary injunction 
prayed for herein. 


5. That damages be awarded to plaintiffs in an 
amount to be determined by the Court as compensa- 
tion for the defendants’ wrongful course of conduct 
by which they have undermined the status of ALPA 
as collective bargaining representative of the craft or 
class of pilots employed by American, and of pilots 
employed by all other scheduled air carriers in the 
United States. 


6. That plaintiffs be awarded such other and further 
relief to which they may be entitled. 


A copy of this amended complaint is attached hereto as 
Exhibit ‘‘B’’. 

27. On or about March 21, 1963, the American Airlines 
Chapter of the Flight Engineers International Association, 
AFL-CIO, and Joseph B. Manning, President of such 
Chapter, intervened as a plaintiff in the action in the 
United States District Court for the Southern District of 
New York, alleging violations of the Railway Labor Act 
by American Airlines and Messrs. Nicholas J. O’Connell, 
Jr., Richard Lyons, Robert T. Guba, Joseph Garvey and 
Paul Atkins, and asking for injunctive relief and damages. 
A copy of the intervening complaint is attached hereto as 
Exhibit ‘‘C”. 

28. On April 24, 1963, the Allied Pilots Association filed 
an application with the National Mediation Board pursuant 
to the provisions of Section 2, Ninth of the Railway Labor 
Act for an investigation of an alleged representation dis- 
pute among the pilots and copilots of American Airlines. 
This application was given the identification of NMB File 
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No. C-3351. The purpose of this application was to obtain 
a representation election upon the property of American 
in an effort by the Allied Pilots Association to obtain a 
certification as the authorized representative under the 
Railway Labor Act of pilots and copilots of American Air- 
lines. A copy of this application is attached hereto as 
Exhibit ‘‘D’’. 

29, On May 6, 1963, ALP, at the invitation of the Na- 
tional Mediation Board, submitted telegraphic comment’ 
upon this application. That comment drew attention to 
the fact that there were pending before the United States 
District Court for the Southern District of New York 
charges by ALPA of violations of the Railway Labor Act, 
including assistance, influence and coercion, involving 
American Airlines and Messrs. Nicholas J. O’Connell, Jr., 
and Paul Atkins, and others, as well as their instrumental- 
ity, the Allied Pilots Association. A copy of this telegram 
is attached hereto as Exhibit ‘‘E”’. 


30. Also on May 6, 1963, the General Counsel for ALPA 
made a conference call to individual defendant and Na- 
tional Mediation Board Chairman Leverett Edwards, in- 
dividual defendant and National Mediation Board Member 
Howard G. Gamser, and Mr. E. C. Thompson, Executive 
Secretary of the Board. During this conversation, ALPA’s 
counsel was advised by Mr. Thompson that the Board did 
not handle matters dealing with assistance, influence and 
coercion. Counsel advised the Board members that it was 
essential to the protection of the representation rights of 
ALPA that such matters be heard and determined some 
place before a representation election were held. Counsel 
for ALPA was assured by Chairman Leverett Edwards 
that it would be accorded a hearing before a representation 
election were held. 


31. On May 9, 1968, ALPA’s counsel met with Mediator 
A. A. Della Corte and outlined the claims of Railway Labor 
Act violations by American Airlines, the Allied Pilots 
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Association, its officers and others, which were asserted by 
ALPA. The Mediator advised ALPA’s counsel that at 
this point only the nature of the claims and violations were 
to be considered and not evidence in support thereof. At 
the request of the Mediator, ALPA submitted a memo- 
randum to the National Mediation Board on May 16, 1963, 
a copy of which is attached hereto as Exhibit ‘‘F’’. This 
memorandum called attention to the case in the United 
States District Court for the Southern District of New 
York against American Airlines and the other individuals 
involved and outlined some of the charges of violations of 
the Railway Labor Act to be determined by the New York 
Federal Court. A copy of the amended complaint was 
attached to the memorandum. This memorandum also 
called attention to the fact that over 3,000 pages of testi- 
mony had been taken in the hearing before the United 
States District Court for the Southern District of New 
York on the issues involving alleged interference, assist- 
ance, influence and coercion by American Airlines in viola- 
tion of the rights guaranteed under the Railway Labor Act 
and that final briefs were due on May 27, 1963. 


32. Paragraph 5 of that memorandum contained the fol- 
lowing statements concerning the Allied Pilots Association: 


“The Allied Pilots Association, the applicant to the 
National Mediation Board, although not a party to the 
Federal Court action, is the creation of the individual 
defendants, who comprise the Negotiating Committee 
and the Master Executive Council Chairman. The 
Master Executive Council is composed of some 23 
pilots, who established the Negotiating Committee. 
Defendant O’Connell is Chairman of the Master Exec- 
utive Council, and an ex officio member of the Nego- 
tiating Committee. This same O’Connell is the acting 
President of the Allied Pilots Association. Paul G. 
Atkins, Acting Secretary of the Allied Pilots Associa- 
tion, is another individual defendant in the Federal 
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Court action, as a member of the Negotiating Commit- 
tee. These same persons formed the Allied Pilots 
Association and constitute its governing body (T. 200- 
205).” * 


33. Charles H. Ruby, President of ALPA, on May 23, 
1963, sent a telegram to the National Mediation Board 
commenting on a telegram of Mr. W. B. Whitacre, Vice 
President of Personnel of American Airlines, dated May 
22, 1963. Mr. Ruby pointed out, among other things, that 
Mr. Whitacre’s telegram “completely ignores the most 
serious evidence of unlawful assistance, influence and coer- 
cion’’ with respect to the creation of the Allied Pilots Asso- 
ciation ‘‘and that there must be some place at which these 
matters are aired out and resolved.” ALPA’s President 
therefore again urged that the Board should hold up fur- 
ther processing of the representation application of the 
Allied Pilots Association or, alternatively, grant ALPA a 
hearing on its charges. <A copy of this telegram is attached 
hereto as Exhibit ‘‘G’’. 


34. Again on May 24, 1963, the General Counsel of ALPA 
sent a telegram to the National Mediation Board calling 
attention to the fact that charges and substantial evidence 
concerning unlawful assistance, influence and coercion on 
employees of American Airlines in the exercise of their 
statutory representation rights waited decision before the 
United States District Court for the Southern District of 
New York and requested that the Board should either defer 
any further processing of the representation application or 
should entertain and pass upon such charges itself before 
proceeding with the representation election. A copy of this 
telegram is attached hereto as Exhibit ‘‘H’’. 


35. Under date of May 24, 1963, the National Mediation 
Board issued a letter directed to Mr. Whitacre of Ameri- 
ean Airlines, Mr. Ruby, President of ALPA, and Mr. 


* Refers to pages in official transcript of court action, 
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O’Connell, Jr., Acting President of the Allied Pilots Asso- 
ciation, which stated in part that the request of ALPA that 
the processing of the application of the Allied Pilots Asso- 
ciation be deferred pending the outcome of the suit by 
ALPA in New York is denied. This letter also stated that 
the application would further be handled in accordance 
with the Board’s usual procedures. A copy of this letter 
of the National Mediation Board is attached hereto as 
Exhibit ‘‘T’’, 

36. Under date of May 27, 1963, the General Counsel of 
ALPA wrote to the National Mediation Board, in response 
to that Board’s letter of May 24, 1963. In this response, 
ALPA reviewed the various events which occurred since 
the filing of the representation application with the Board 
by the Allied Pilots Association, and the requests of ALPA 
that the Board should either defer action on this applica- 
tion pending the outcome of ALPA’s suit in the United 
States District Court for the Southern District of New 
York or that the Board should, itself, hear ALPA’s charges 


of improper assistance, influence and coercion by American 
Airlines and others upon American’s pilots prior to acting 
upon such application. This letter, a full copy of which is 
attached hereto as Exhibit ‘‘J’’, read in pertinent part as 
follows: 


‘“We believe that there must be a place where mat- 
ters of unlawful assistance, interference, influence and 
coercion can be heard and determined before an elec- 
tion is held. Although the Federal Court has properly 
before it such issues, this Board has by its letter of 
May 24, 1963 left no real alternative. 


‘“‘We think it proper that the Board should state 
whether it will act on such issues and not leave the 
matter in doubt. This is not an abstract request. We 
have already invoked the Board’s services in this area 
by proposing that if the action of the Federal Court be 
not awaited, that the Board act in the premises. Not- 
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withstanding the statement of the Board of May 6, 
1963 and the determination of the Board of May 24, 
1963, and even if a reversal of Board position is neces- 
sary, we wish to make it entirely clear that the charges 
of violation of the Railway Labor Act already de- 
scribed to the Board in the comments and attachments, 
were intended to be before the Board for its action and 
are now again so submitted. In this connection, prior 
statements and indications by the Board apart, oppor- 
tunity for hearings and the taking of testimony on the 
merits of such charges should be accorded. 


“If the Board is of the view that its function does 
not include consideration of such issues, then it is 
submitted that the Board should so state and not leave 
the matter in doubt. In cither case, the processing of 
the application should be deferred until a determina- 
tion has been made. 


‘¢We have fully invoked the Board’s services. There 
must be some place where these matters can be re- 
solved if the protection of the Act is to be meaningful. 
We see no obligations to be formal or technical and 
therefore request that this letter be regarded as an 
application for clarification or interpretation or for 
reconsideration or application in the first instance. 
We have been trying to arrive at some procedure, in 
timely fashion, by which protection of the employees’ 
rights can be assured. We would greatly appreciate 
the very early response of the Board and request that 
in the interim processing by the Board of the instant 
application be held in abeyance.”’ 


37. On May 31, 1963, ALPA’s General Counsel trans- 
mitted to the National Mediation Board as a supplement 
to his letter of May 27, 1963, a letter particularizing the 
charges of improper assistance, interference and coercion 
by the American Airlines and Allied Pilots Association 
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involved in the suit in the United States District Court 
for the Southern District of New York. This letter, a copy 
of which is attached hereto as Exhibit “K”, concluded that 
such matters “will be substantiated by supporting testi- 
mony and documentary evidence if ALPA’s requests for 
hearing, made in its letter of May 27, 1963, and thereto- 
fore, are granted.”’ 


38. On June 5, 1963, the National Mediation Board noti- 
fied ALPA that it would not alter its previous ruling declin- 
ing to defer further processing of the application of the 
Allied Pilots Association pending the determination of 
ALPA’s charges of Railway Labor Act violations by the 
Federal Courts in New York, as well as ALPA’s alternate 
request that the Board, itself, hear such charges before the 
conduct of a representation election. A copy of this com- 
munication is attached hereto as Exhibit ‘‘L”. 


39. The National Mediation Board has neither passed 
upon nor made a determination with respect to the merits 
of ALPA’s charges. 


40. Under the usual procedures of the Board, referred 
to in the Board’s letter of May 24, 1963, a representation 
election will now be conducted among the pilots and copilots 
of American Airlines to determine whether ALPA or the 
Allied Pilots Association should be the duly authorized col- 
lective bargaining representative of such craft or class 
under the Railway Labor Act. It can normally be ex- 
pected that such election will be conducted or commenced 
within the next two weeks and that a certification would 
issue within approximately one month. 


41. If such representation election is conducted, and if the 
Allied Pilots Association is certified by the National Media- 
tion Board as the authorized collective bargaining represen- 
tative of the craft or class of pilots and copilots on Ameri- 
can Airlines, there will be certified by the National Media- 
tion Board as the authorized representative under the Rail- 
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way Labor Act an organization that has come into being and 
obtained pilot support and such representation rights as a 
result of violations of the provisions of Sections 2, Third, 
Fourth and Ninth of the statute, which prohibit carrier 
interference, influence, or coercion with respect to member- 
ship in labor organizations and representation of carrier 
employees. Should ALPA then seck a decree vacating the 
outstanding certification, it would be faced with a claim 
that applicable law prohibits judicial review of certifica- 
tions issued by the National Mediation Board. The appli- 
cation of such law to this case would leave ALPA wholly 
without remedy for the material violations of the Railway 
Labor Act upon which it had unsuccessfully sought to be 
heard, and the subject matter of its claim would he effeec- 
tively destroyed prior to any hearing on the merits. 


42. Unless the further processing of the application of 
the Allied Pilots Association and the conducting of a rep- 
resentation election among the craft or class of pilots of 
American Airlines by the defendants is enjoined by this 
Court, either pending the final determination of ALPA’s 
complaint in the United States District Court for the 
Southern District of New York or pending a hearing and 
final determination of ALPA’s charges by the National 
Mediation Board, the interests of the pilot employees rep- 
resented by ALPA will be substantially and irreparably 
injured. In addition, ALPA may be deprived of its rep- 
resentation rights on American Airlines as a direct result 
of the Railway Labor Act violations which it has alleged, 
and it will suffer substantial and irreparable damage from 
such loss not only as to those rights but, in addition, 
ALPA’s standing as the representative of pilots employed 
by all scheduled airlines of this country, including pilots 
of American for the past twenty-four years, will be sub- 
stantially and irreparably injured. The interests of the 
pilot group represented by ALPA will also be substantially 
and irreparably injured. 
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43. ALPA has exhausted all of the administrative rem- 
edies available to it to prevent a further processing of the 
application of the Allied Pilots Association and the con- 
ducting of a representation election affected by and pro- 
ceeding from direct violations of the Railway Labor Act. 
ALPA has no adequate remedy at law and its only means 
of preventing these continuing violations of the statute is 
by a request for injunctive relief to this Court. 


44. The refusal of the Board to give due consideration 
to the independent statutory rights of employees involved 
to be free of coercion, interference and influence in their 
choice of representatives, either by deferring its own 
processes until final determination of the pending federal 
action, or by granting ALPA’s request for an evidentiary 
hearing on such charges, and the determination of the 
Board to conduct its process of the representation proceed- 
ing before it without regard to outstanding evidence of the 
violations of such rights, deprives said employees and 
plaintiffs of their right to Due Process under the Fifth 
Amendment to the Constitution of the United States. 
Such conduct also constitutes a violation of the require- 
ments of the provisions of the Railway Labor Act under 
which the Board is required to function, more particularly 
Sections 2, Third, Fourth and Ninth of that statute, and 
arbitrarily and capriciously deprives ALPA of the right 
and opportunity to obtain an adjudication of the statutory 
violations which it has brought against American and the 
individuals referred to above. 


Wherefore, ALPA prays that this Court grant it pre- 
liminary and permanent injunctive relief enjoining the 
defendants from further processing the application of the 
Allied Pilots Association or conducting a representation 
election among the craft or class of pilots and copilots of 
American Airlines pending either (1) the final determina- 
tion by the United States District Court for the Southern 
District of New York of the complaints by plaintiffs in 
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the action numbered ‘‘63 Civ. 585,’’ or (2) the hearing and 
final determination by the National Mediation Board of 
ALPA’s charges of improper and illegal interference, in- 
fluence, inducement and coercion by American Airlines and 
the Allied Pilots Association and its organizers upon em- 
ployees of American Airlines in the craft or class of 
pilots and copilots with respect to their representation un- 
der the Railway Labor Act. 


Martin F. O’DonocHuE 

1912 Sunderland Place, N. W. 

Washington 6, D. C. 
Attorney for Plaintiff's 


Of Counsel: 


Henry WEIss 

and 
O’Donocuvs & O’DonocHUE 
1912 Sunderland Place, N. W. 


Washington 6, D. C. 
June, 1963 
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EXHIBIT “A”? 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORE 


Cuartes H. Rusy, as President of the Am Liye Pmors 
Association, INTERNATIONAL, and Arr Live Pitors Asso- 
ciation, INTERNATIONAL, an unincorporated association, 
Plaintiff's, 

against 


American ArrurneEs, Inc., Defendant 


Verified Complaint 
No. 63 Civ. 585 


Come now plaintiffs, Charles H. Ruby as President of 
Air Line Pilots Association, International, and Air Line 
Pilots Association, International, and complain of Ameri- 
can Airlines, Inc., defendant, and allege as follows: 


1. This action for an injunction and declaratory judg- 
ment arises under the Railway Labor Act, as amended, 
hereinafter called the ‘“‘Act’’, 44 Stat. 577, as amended, 
45 U.S.C. § 151 et seq. 


2. This Court has jurisdiction of this action under 28 
U.S.C. 1331, 1337, 2201 and 2202. 


3. Plaintiff Charles H. Ruby is the President of Air 
Line Pilots Association, International (hereinafter called 
“ALPA”). Plaintiff ALPA is an unincorporated associa- 
tion organized for the purposes and objects of a labor 
union. ALPA has actively represented pilots for purposes 
of collective bargaining since 1933. It is now the recog- 
nized representative of more than 14,000 professional air 
line pilots and other air carrier employees in the United 
States. ALPA is the collective bargaining representative 
of all airline pilots employed by all scheduled air carriers 
in the United States. It currently has collective bargain- 
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ing agreements covering pilots and other crew members 
with approximately 46 common carriers by air. 


4, Plaintiff ALPA is a ‘‘representative’’ as that term 
is defined in Scction 1 (Sixth) of the Act, 44 Stat. 577, as 
amended, 45 U.S.C. 151 (Sixth). 


5. Defendant American Airlines, Inc., (hereinafter called 
‘“‘American’’) is now and at all times material to this 
action, was engaged in the business of providing air trans- 
portation service as an air carrier and is certificated under 
the provisions of the Federal Aviation Act of 1958. 


6. American is a common carrier by air engaged in in- 
terstate commerce and is a ‘‘carrier’’ as defined in Section 
1, (First) of the Act, 44 Stat. 577, 45 U.S.C. 151 (First). 


7. Defendant resides, and is doing business, within the 
judicial district of the Southern District of New York. 


8. This action is brought by ALPA in its own behalf and 


for and in the interests of all of the pilots in the employ 
of carriers who are parties to collective bargaining agree- 
ments with ALPA. 


9. ALPA is now the recognized, duly designated and 
authorized representative of the craft or class of pilots 
employed by American. 


10. Since 1939 all collective bargaining agreements and 
changes in rules, rates of pay and working conditions cov- 
ering pilots in the employ of American have been effected 
only with the express authorization and approval of 
ALPA. Negotiations have been uniformly conducted and 
continued only with the express consent and approval of 
ALPA acting by its President. Every collective bargain- 
ing agreement with American covering the pilots in its 
employ has been made with and executed by ALPA, by its 
President, as the representative of the pilots in the employ 
of American. 
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11. ALPA, by its President, has executed and is a party 
to the collective bargaining agreements governing the 
rules, rates of pay and working conditions of pilots in the 
employ of American, as well as all other scheduled air 
carriers in the United States. Modifications of such agree- 
ments by such scheduled air carriers, including American, 
or by ALPA, have been initiated by the carriers’ notice 
of intended change addressed to ALPA, or by ALPA’s no- 
tice addressed to respective carriers. 


12. On July 24, 1959, American and ALPA entered into 
a collective bargaining agreement covering the airline 
pilots in the service of American. That agreement was 
amended, in respects not here material, by agreement ef- 
fective June 1, 1961. 


13. Section 1 of that agreement provides: 
‘“RECOGNITION: 


The Air Line Pilots Association, International, has 


shown satisfactory proof to the Company of the fact 
that it represents more than a majority of the air line 
pilots of the Company.’’ 


14. Section 33 of that agreement provides: 
“DURATION : 


This Agreement shall become effective January 21, 
1959, except as otherwise stated herein, and shall con- 
tinue in full force and effect until June 1, 1961, and 
shall renew itself without change until each succeeding 
June ist thereafter unless written notice of intended 
change is served in accordance with Section 6, Title I 
of the Railway Labor Act, as amended, by either party 
hereto at least sixty (60) days prior to June 1, 1961, 
or June Ist of any subsequent year.” 


15. In accordance with the provisions of Section 33 of 
the Agreement, ALPA served a notice of intended change 


( 


on American and American served a notice of intended 
change on ALPA at least sixty (60) days prior to June 1, 
1961. Amcerican’s notice of intended change was addressed 
to Clarence N. Sayen, then the President of ALPA. 


16. No change in Section 1 of the Agreement, “Recocyt- 
TION”, was proposed by American or ALPA in the afore- 
said respective notices. 


17. The notice of intended change served upon ALPA 
by American as relating to the matter of the training and 
qualification of crew members on jet aircraft, stated: 


“‘The Company further reserves the right to pro- 
pose any additions, deletions, modifications or other 
changes in the Agreement which may be warranted as 
a result of the findings or recommendations of the Com- 
mission appointed by the President of the United 
States on February 21, 1961, pursuant to Executive 
Order No. 10921 to investigate the dispute between 
certain air carriers and the Flight Engineers Interna- 
tional Association.’’ 


18. The President of the United States had therctofore, 
by Executive Order No. 10921, established a President's 
Commission on the Airlines Controversy, which reported 
to him on the subject of the training and qualifications of 
crew members on jet aircraft. The last such report was 
rendered on October 17, 1961. At the instance of the Presi- 
dent of the United States and the Sceretary of Labor, a 
Board of Arbitration, consisting of Dr. George W. Taylor, 
Professor of Industrial Relations, George Meany, Presi- 
dent of the AFL-CIO, and Edgar Kaiser, industrialist, was 
constituted to investigate and issue an award concerning 
the training and qualifications of the third erew member 
on jet aircraft operated by a three-man crew, and an award 
by that board was made on May 21, 1962. A Presidential 
Emergency Board created pursuant to the provisions of 
Section 10 of the Railway Labor Act, as amended, was es- 
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tablished to report on a dispute involving Eastern Air 
Lines and its flight deck employees, and after many months 
of hearing evidence relating to the training and qualifica- 
tion of the third crew member on jet equipment, this Board 
issued its report on July 21, 1958, In each of the foregoing 
reports and awards it was uniformly determined that the 
third crew member on jet aircraft operated by a three- 
man crew should possess at least a commercial pilot’s 
license, an instrument rating and certain additional pilot 
qualifications. Like conclusions were reached by other 
public boards and agencies in kindred proceedings. The 
training and qualifications so determined formed the basis 
of agreement for the pilots and the flight engineers with 
Pan American World Airways, Inc. On Trans World Air- 
lines, similar agreements were reached utilizing these de- 
terminations as a basis of settlement, and such basis of 
settlement was publicly approved and endorsed by the 
President of the United States, the Secretary of Labor, 
the President’s Commission on the Airlines Controversy 
and the National Mediation Board. 


19. ALPA had theretofore conducted an extensive study 
concerning the training and qualifications for the third 
crew member necessary to insure the safe operation of 
jet equipment. In 1956, as a result of this study, ALPA, 
in the interests of safe operations and by its Board of 
Directors duly elected by the membership, adopted a pol- 
icy which comprehended that the third crew member on 
jet equipment should possess at least a commercial pilot’s 
license, instrument rating and certain additional pilot 
training. 


20. Under the Constitution and By-Laws and policy of 
ALPA, negotiations and the resulting agreement for the 
pilots employed by American must fall within and imple- 
ment the aforesaid minimum standard and policy which 
requires the third crew member in a three-man jet crew 
to possess said minimum pilot qualifications. Plaintiff 
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Charles H. Ruby, President of ALPA, and ALPA’s Exee- 
utive Committee, consisting of international officers duly 
elected by the membership of ALPA, are likewise required 
to implement such qualifications as are reflected in the 
aforesaid public determination and policy. Under the 
Constitution and By-Laws and policy of ALP.A, its Presi- 
dent and officers may not execute or conclude an agreement 
which does not include such minimum pilot qualifications 
for the third crew member. 


21. In the course of negotiations with American, ALP A, 
by its President, took the position and clearly advised 
American that the agreement must provide for the pilot 
qualification and training of flight engineers now in the 
employ of American who are to serve as third crew mem- 
bers on jet aircraft operated by a crew of three men. 


22. Upon information and belief, American claims to be 
unwilling to provide said pilot training and qualifications 
for the third crew member in a three-man jet crew with- 
out withholding from the proposed agreement eertain un- 
related benefits which it says it is otherwise prepared to 
extend. Such position by American is contrary to the 
notice of intended change given by it. 


23. A committee of pilots in the employ of American 
attending the negotiations has taken the position that 
ALPA abandon its standard for pilot qualifications of the 
third crew member on American’s jet aircraft, and that 
it should, instead, seek an agreement with American con- 
taining the aforesaid unrelated benefits. 


24. Charles H. Ruby, President of ALPA, advised the 
committee of American pilots that, pursuant to ALPA’s 
Constitution and By-Laws, the mandatory ALPA policy 
requiring pilot qualification for third crew members on 
jet aircraft could not thus be abandoned. He directed that 
ALPA continue to bargain with American for the pilot 
training and qualifications of third crew members. 
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25. When initial efforts to compose the disagreement be- 
tween ALPA and the committee of pilots were not fruitful, 
the negotiations between ALPA and American, in progress 
since April, 1961, were recessed on or about November 28, 
1962. Authorized negotiations have not yet been resumed. 


26. Negotiation of prior collective bargaining agreements 
between ALPA and American have been conducted only 
with the express consent and authority of ALPA, by its 
President, with his personal designee being present, and 
accompanied by a committee of pilots employed by the 
earrier involved. While this pattern for negotiations is 
generally followed among local pilot groups, it is neverthe- 
less true in every case that ALPA alone, and not the in- 
dividual pilots or their committee, is a party to the agree- 
ment ultimately reached, and such agreements have never 
been valid or enforceable until they have been executed 
by the President of ALPA. 


27. Upon information and belief, American, subsequent 


to January 11, 1963, has been engaging in conferences or 
negotiations with a committee of pilots employed by Amer- 
iean Airlines concerning the rules, rates of pay and work-. 
ing conditions of the craft or class of pilots employed by 
American. Upon information and belief, these negotiations 
or conferences have been held and are now being held for 
the purpose of concluding a collective bargaining agreec- 
ment concerning the matters opened for change by the 
notices of intended change dated March 30 and 31, 1961. 
Upon information and belief, representatives of Ameri- 
can and members of the pilot committee have the stated 
intention of coneluding a collective bargaining agreement 
purportedly covering the craft or class of pilots employed 
by American. 


98. Article XVIII of the Constitution and By-Laws of 
the Air Line Pilots Association, International, provides: 
“Conferences or negotiations shall not be initiated, 
carried on, or concluded in the name of the Association 


31 


by any membcr, group, or groups of members thereof 
to make or establish employment agreements relating 
to rates of pay, rules or other agreements, contracts, 
or documents of a similar or related character, or any 
other form of agreements, contracts, or documents 
without the prior approval of the Executive Commit- 
tee or the President. Any and all agreements, con- 
tracts, or documents of any and every character what- 
soever shall not become effective, binding or operetive 
unless and until they bear the signature of the Presi- 
dent or other officer or officers, duly authorized so to 
sign by the Board of Directors, Executive Board or 
Executive Committee.’’ 


29. Upon several occasions subsequent to January 11, 
1963, ALPA, by its President, plaintiff Charles H. Ruby, 
notified and advised American that the committee of pilots 
is not authorized either to negotiate with or conclude an 
agreement with American governing the pilots employed 


by that carrier. ALPA has, in addition, notified and ad- 
vised American that ALPA, by its President, is the ex- 
elusive bargaining representative of its pilots, and that 
any agreement which the committee concludes with Ameri- 
can will neither be executed nor honored by ALPA. ALPA 
has, since that date, requested that American meet with it 
for the resumption of authorized negotiations. 


30. Notwithstanding the foregoing, American has con- 
tinued up to the present time to negotiate with the com- 
mittee of pilots coneerning the rules, rates of pay, and 
working conditions of its pilots. American has refused to 
resume collective bargaining negotiations with ALPA, the 
duly designated recognized bargaining agent of its pilots. 
American has, in reply to the foregoing notices from 
ALPA, stated its determination to continue negotiating 
with the committee of pilots until an agreement is con- 
cluded. 
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31. American has failed and refused to comply with 
ALPA’s request that the employer refrain from engag- 
ing in collective bargaining with the unauthorized commit- 
tee of pilots concerning the rules, rates of pay, or working 
conditions of the craft or class of pilots employed by 
American. 


32, American, in violation of Section 2 of the Act, has 
failed and refused to treat with ALPA as the duly desig- 
nated representative of the craft or class of pilots em- 
ployed by American. 


33. American, in violation of Section 2 of the Act, has 
proceeded to, and is continuing to treat with persons who 
are not authorized to engage in collective bargaining con- 
cerning rules, rates of pay and working conditions of the 
craft or class of pilots employed by American. 


34. American, in violation of Section 2, Third, of the 
Act, is interfering with, influencing and coercing its em- 
ployees in the exercise of their freedom of choice as to 


representatives. 


35. American, in violation of Section 2, Fourth, of the 
Act, has interfered with the representative rights of its 
employees provided by the Act. American has influenced 
and coerced said employees in an effort to induce them not 
to remain members of ALPA. American has maintained, 
assisted and contributed to the conduct of unauthorized col- 
lective bargaining between American and persons other 
than ALPA, the duly designated and authorized repre- 
sentative of the craft or class of pilots in the employ of 
American, in violation of its obligations and other rights 
of such employees provided for under the Act. 


36. American, in violation of Section 2 of the Act, is in- 
terfering with the right of ALPA to treat with the em- 
ployer concerning said rules, rates of pay and working 
conditions of the craft or class of pilots employed by 
American. 
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37. American is engaged upon a course of conduct which, 
if permitted to continue, will result in changes in rules, rates 
of pay, or working conditions, in a manner prohibited by 
Section 2 (Seventh) of the Act. 


38. By engaging in collective bargaining with persons 
other than the true representative of the craft or class of 
pilots employed by American, defendant has undermined 
the status of ALPA as the recognized and duly designated 
representative of that craft or class. 


39. By reason of the foregoing, American has violated 
and is violating the positive mandates of the Railway Labor 
Act, and specifically Section 2 (First), (Third), (Fourth), 
(Seventh), and (Ninth) and Section 6 of the Act. 


40. Plaintiffs verily believe that these violations of the 
Act by American will continue unless and until they are 
enjoined and restrained by an appropriate order of this 
Court. 


41. Substantial and irreparable injury has resulted and 
will result to plaintiffs, to the pilots in American’s em- 
ploy, and to others as a result of American’s acts in vio- 
lation of the mandates of the Act. 


42. Plaintiffs have no adequate remedy at law. 
Wuererore, plaintiffs pray: 


J. That this Honorable Court issue a preliminary in- 
junction restraining and enjoining American from engag- 
ing in negotiations or collective bargaining concerning 
the rules, rates of pay and working conditions of the craft 
or class of pilots employed by American with any person 
or group other than the duly designated and recognized 
collective bargaining representative of said craft or class, 
ALPA, by its President, Charles H. Ruby, or his designee. 


2. That this Honorable Court issue a preliminary injunc- 
tion restraining and enjoining American from making any 
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agreement for or changes in rules, rates of pay, or work- 
ing conditions, or making any agreements or changes ex- 
cept such agreement or changes as may result from collee- 
tive bargaining between American and the duly designated 
and recognized representative of the eraft or class of 
pilots employed by American, ALPA, by its President, 
Charles H. Ruby, or his designee. 


3. That this Honorable Court issue a preliminary in- 
junction restraining and enjoining American from refus- 
ing to bargain collectively with the duly designated repre- 
sentative of the craft or class of pilots employed by Ameri- 
ean, ALPA, by its President, Charles H. Ruby, or his 
designee. 


4. That this Honorable Court make and enter its judg- 
ment upon the conclusion of the trial of this action de- 
claring the rights of the parties and making permanent 
the provisions of the preliminary injunction prayed for 
herein. 


5. That damages be awarded to plaintiffs in an amount 
to be determined by the Court as compensation for the de- 
fendant’s wrongful course of conduct by which it has un- 
dermined the status of ALPA as collective bargaining rep- 
resentative of the craft or class of pilots employed by 
American, and of pilots employed by all other scheduled 
air carriers in the United States. 


6. That plaintiffs be awarded such other and further 
relief to which they may be entitled. 


COHEN and WEISS 
By /s/ Henry Weiss 


A Member of the Firm 
Attorneys for Plaintiffs 
Office and P.O. Address 
50 East 42nd Street 
Borough of Manhattan 
City of New York (17) N. Y. 


Cuar.es H. Rusy, being first duly sworn, makes oath 
that he is President of the Plaintiff Air Line Pilots Asso- 
ciation, International, and that he has read the foregoing 
complaint, knows the contents thereof, and that the same 
are true of his own knowledge except as to the matters 
and things stated to be on information and belief, and as 
to those he verily believes them to be true. 


/s/ Cuartes H. Rupy 
SEAL: 


ALVERA FIBIGER 
Notary Public 
Cook County 
State of Illinois 


Sworn to and subscribed before me this 19th day of Feb., 


1963. 


/s/ ALVERA FIBIGER 
Notary Public 


My commission expires: 3/31/63 
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EXHIBIT “‘B”’ 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Cartes H. Rusy, as President of the Arr Lixr Priors 
Association, Inrervationan, and Arr Liye Priors As- 
SOCIATION, INTERNATIONAL, an unincorporated associa- 
tion, Plaintiff's, 

v. 


American Arrives, Inc., Defendant, 
and 


Nicrotas J. O’Conxett, Jn., individually and as Chairman 
of the Master Executive Council of the pilots in the 
service of American Arrives, Inc., and the Nego- 
tiating Committee of said pilots, consisting of RicHarp 
Lyons, Rosert T. Gusa, JoserpH Garvey, Pavt ATKINS 
and Nicuouas J. O’ConnELL, JR., ex officio, Additional 
Defendants, 

and 


JoserH V. Mawnrnc, as President of the AMERICAN AmR- 
Lines CHAPTER, FLIGHT ENGINEERS’ INTERNATIONAL As- 
sociation, AFL-CIO, and American AIRLINES Crar- 
Ter, Furcnt ENcIneers’ TNTERNATIONAL ASSOCIATION, 
AFL-CIO, an unincorporated association, Intervenors. 


Amended Complaint 63 Civ. 585 


Come now plaintiffs, Charles H. Ruby, as President of 
Air Line Pilots Association, International, and complain 
of American Airlines, Inc. defendant, and Nicholas Jie 
O’Connell, Jr., individually and as Chairman of the Master 
Executive Council of the pilots in the service of Ameri- 
can Airlines, Inc., and the Negotiating Committee of said 
pilots, consisting of Richard Lyons, Robert T. Guba, Joseph 
Garvey, Paul Atkins and Nicholas J. O’Connell, Jr., ex 
officio, additional defendants, and allege as follows: 
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1. This action for an injunction and declaratory judg- 
ment arises under the Railway Labor Act, as amended, 
hereinafter called the ‘‘ACT’’, 44 Stat. 577, as amended, 
45 U.S.C. § 151 et seq. 


2. This Court has jurisdiction of this action under 28 
U.S.C. 1331, 1337, 2201 and 2202. 


3. Plaintiff Charles H. Ruby is the President of Air 
Line Pilots Association, International (hereinafter called 
““ALPA’’). Plaintiff ALPA is an unincorporated associa- 
tion organized for the purposes and objects of a labor 
union. ALPA has actively represented pilots for purposes 
of collective bargaining since 1933. It is now the recog- 
nized representative of more than 14,000 professional air 
line pilots and other air carrier employees in the United 
States. ALPA is the collective bargaining representative 
of all airline pilots employed by all scheduled air carriers in 
the United States. It currently has collective bargaining 


agreements covering pilots and other crew members with 
approximately 46 common carriers by air. 


4. Plaintiff ALPA is a “representative’’ as that term is 
defined in Section 1 (Sixth) of the Act, 44 Stat. 577, as 
amended, 45 U.S.C. 151 (Sixth). 


5. Defendant American Airlines, Ine. (hereinafter called 
‘¢American’’) is now and at all times material to this ac- 
tion was engaged in the business of providing air trans- 
portation service as an air carrier and is certificated under 
the provisions of the Federal Aviation Act of 1958. 


6. American is a common carrier by air engaged in inter- 
state commerce and is a ‘‘earrier’’ as defined in Section 1, 
(First) of the Act, 44 Stat. 577, 45 U.S.C, 151 (First). 


7. Defendant American resides, and is doing business, 
within the judicial district of the Southern District of New 
York. 
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8, The individual additional defendants are pilots in the 
employ of defendant American. 


9. ALPA is now the recognized, duly designated and au- 
thorized representative of the craft or class of pilots em- 
ployed by American. 


10. Since 1939 all collective bargaining agreements and 
changes in rules, rates of pay and working conditions cov- 
ering pilots in the employ of American have been effected 
only with the express authorization and approval of ALPA. 
Negotiations have been uniformly conducted and continued 
only with the express consent and approval of ALPA act- 
ing by its President. Every collective bargaining agree- 
ment with American covering the pilots in its employ has 
been made with and exeeuted by ALPA, by its President, 
as the representative of the pilots in the employ of 
American. 


11. ALPA, by its President, has executed and is a party 
to the collective bargaining agreements governing the rules, 


rates of pay and working conditions of pilots in the employ 
of American, as well as all other scheduled air carriers in 
the United States. Modifications of such agreements by 
such scheduled air carricrs, including American, or by 
ALPA, have been initiated by the carriers’ notice of in- 
tended change addressed to ALPA, or by ALPA’s notice 
addressed to respective carriers. 


12. On July 24, 1959, American and ALPA entered into 
a collective bargaining agreement covering the airline 
pilots in the service of American. That agreement was 
amended, in respects not here material, by agreement ef- 
fective June 1, 1961. 


13. Section 1 of that agreement provides: 


“RECOGNITION: 

The Air Line Pilots Association, International, has 
shown satisfactory proof to the Company of the fact 
that it represents more than a majority of the air line 
pilots of the Company.”’ 
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14. Section 33 of that agreement provides: 
“DURATION: 


This Agreement shall become effective January 21, 
1959, except as otherwise stated herein, and shall con- 
tinue in full force and effect until June 1, 1961, and shall 
renew itself without change antil each sueeeeding June 
1st thereafter unless written notice of intended change 
is served in accordance with Section 6, Title I of the 
Railway Labor Act, as amended, by cither party hereto 
at least sixty (60) days prior to June 1, 1961, or June 
1st of any subsequent year.”’ 


15. In accordance with the provisions of Section 33 of 
the Agreement, ALPA served a notice of intended change 
on American and American served a notice of intended 
change on ALPA at least sixty (60) days prior to June 
J, 1961. American’s notice of intended change was ad- 
dressed to Clarence N. Sayan, then the President of ALP.A. 


16. No change in Section 1 of the Agreement, ‘“RECOG- 
NITION’’, was proposed by American or ALPA in the 
aforesaid respective notices. 


17. The notice of intended change served upon ALPA 
by American as relating to the matter of the training and 
qualification of crew members on jet aircraft, stated: 


“The Company further reserves the right to pro- 
pose any additions, deletions, modifications or other 
changes in the Agreement which may be warranted as 
a result of the findings or recommendations of the 
Commission appointed by the President of the United 
States on February 21, 1961, pursuant to Executive 
Order No. 10921 to investigate the dispute between 
certain air carriers and the Flight Engineers Inter- 
national Association.’’ 


18. The President of the United States had theretofore, 
by Executive Order No. 10921, established a President’s 
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Commission on the Airlines Controversy, which reported 
to him on the subject of the training and qualifications of 
crew members on jet aircraft. The last such report was 
rendered on October 17, 1961. At the instance of the Presi- 
dent of the United States and the Seeretary of Labor, a 
Board of Arbitration, consisting of Dr. George W. Taylor, 
Professor of Industrial Relations, George Meany, Presi- 
dent of the AFL-CIO, and Edgar Kaiser, industrialist, 
was constituted to investigate and issue an award con- 
cerning the training and qualifications of the third crew 
member on jet aircraft operated by a three-man crew, and 
an award by that board was made on May 21, 1962. A 
Presidential Emergency Board ereated pursuant to the 
provisions of Section 10 of the Railway Labor Act, as 
amended, was established to report on a dispute involving 
Eastern Air Lines and its flight deck employees, and after 
many months of hearing evidence relating to the training 
and qualification of the third erew member on jet equip- 
ment, this Board issued its report on July 21, 1958. In 
each of the foregoing reports and awards it was uniformly 
determined that the third crew member on jet aircraft 
operated by a three-man crew should possess at least a 
commercial pilot’s license, an instrument rating and cer- 
tain additional pilot qualifications. Like conclusions were 
reached by other public boards and agencies in kindred pro- 
ceedings. The training and qualifications so determined 
formed the basis of agreement for the pilots and the flight 
engineers with Pan American World Airways, Ine. On 
Trans World Airlines, similar agreements were reached 
utilizing these determinations as a basis of settlement, and 
such basis of settlement was publicly approved and en- 
dorsed by the President of the United States, the Seeretary 
of Lahor, the President’s Commission on the Airlines Con- 
troversy and the National Mediation Board. 


19. ALPA had theretofore conducted an extensive study 
concerning the training and qualifications for the third 
erew member necessary to insure the safe operation of jet 
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equipment. In 1956, as a result of this study, ALPA, in 
the interests of safe operations, and by its Board of Di- 
rectors duly elected by the membership, adopted a policy 
which comprehended that the third crew member on jet 
equipment should possess at least a commercial pilot’s 
license, instrument rating and certain additional pilot train- 
ing. 

20. Under the Constitution and By-Laws and policy of 
ALPA, negotiations and the resulting agreement for the 
pilots employed by American must fall within and imple- 
ment the aforesaid minimum standard and policy which 
requires the third crew member in a three-man jet crew 
to possess said minimum pilot qualifications. Plaintiff 
Charles H, Ruby, President of ALPA, and ALPA’s Execu- 
tive Committee, consisting of International officers duly 
elected by the membership of ALPA, are likewise required 
to implement such qualifications as are reflected in the 
aforesaid public determinations and policy. Under the 
Constitution and By-Laws and policy of ALP.A, its Presi- 
dent and officers may not execute or conelude an agreement 
which docs not include such minimum pilot qualifications 
for the third crew member. 


21. In the course of negotiations with American, ALPA, 
by its President, took the position and clearly advised 
American and the individual defendants that the agree- 
ment must provide for the pilot qualification and training 
of flight engineers now in the employ of American who are 
to serve as third crew members on jet aircraft operated 
by a crew of three men. 


22, Upon information and belief, American claims to be 
unwilling to provide said pilot training and qualifications 
for the third crew member in a three-man jet erew with- 
out withholding from the proposed agreement certain un- 
related benefits which it says it is otherwise prepared to 
extend. Such position by American is contrary to the notice 
of intended change given by it. 
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93. The individual defendants, acting as a committee of 
pilots, have taken the position that ALPA abandon its 
standard for pilot qualification of the third crew member 
on American’s jet aircraft, and that it should, instead, 
seek an agreement with Amcrican containing the afore- 
said unrelated benefits. 


24. Charles H. Ruby, President of ALPA, advised the 
individual defendants that, pursuant to ALPA’s Constitu- 
tion and By-Laws, the mandatory ALPA policy requiring 
pilot qualification for the third crew member on jet air- 
craft could not thus be abandoned. He directed that ALPA 
continue to bargain with American for the pilot training 
and qualifications of third erew members. 


25. When initial efforts to compose the disagreement 
between ALPA and the individual defendants were not 
fruitful, the negotiations between ALPA and Amcrican, 
in progress since April, 1961, were recessed on or about 
November 28, 1962. Authorized negotiations have not yet 
been resumed. 


26. Negotiation of prior collective bargaining agreements 
between ALPA and American have been conducted only 
with the express consent and authority of ALPA, by its 
President, with his personal designee being present, and 
accompanied by a committee of pilots employed by the car- 
rier involved. While this pattern for negotiations is gen- 
erally followed among local pilot groups, it is nevertheless 
true in every case that ALPA alone, and not the individual 
pilots or their committee, is a party to the agreement ulti- 
mately reached, and such agreements have never been valid 
or enforceable until they have been exceuted by the Presi- 
dent of ALPA. 


27. Upon information and belief, American subsequent 
to January 11, 1963, has been engaging in conferences or 
negotiations with the individual defendants acting as a 
committee of pilots employed by American Airlines con- 
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cerning the rules, rates of pay and working conditions of 
the craft or class of pilots employed by American. Upon 
information and belief, these negotiations or conferences 
have been held and are now being held for the purpose of 
concluding a collective bargaining agreement concerning 
the matters opened for change by the notices of intended 
change dated March 30 and March 31, 1961. Upon infor- 
mation and belief, representatives of American and the in- 
dividual defendants have the stated intention of conclud- 
ing a collective bargaining agreement purportedly cover- 
ing the craft or class of pilots employed by American. 


28. Article XVIII of the Constitution and By-Laws of 
the Air Line Pilots Association, International, provides: 


“Conferences or negotiations shall not be initiated, 
earried on, or concluded in the name of the Association 
by any member, group or groups of members thereof 
to make or establish employment agreements relating 
to rates of pay, rules or other conditions of employ- 
ment, or any other agreements contracts, or documents 
of a similar or related character, or any other form of 
agreements, contracts, or documents without the prior 
approval of the Executive Committee or the President. 
Any and all agreements, contracts, or documents of 
any and every character whatsoever shall not become 
effective, binding or operative unless and until they 
bear the signature of the President or other officer or 
officers duly authorized so to sign by the Board of Di- 
rectors, Executive Board or Executive Committee.’’ 


29. Upon several occasions subsequent to January 11, 
1963, ALPA, by its President, plaintiff Charles H. Ruby, 
notified and advised American and the individual defend- 
ants that the individual defendants acting as a committee 
of pilots or otherwise, were not authorized cither to nego- 
tiate with or conelude an agreement with American govern- 
ing the pilots employed by the carrier. ALPA has, in addi- 
tion, notified and advised American and the individual de- 
fendants that ALP.A, by its President, is the exclusive bar- 
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gaining representative of its pilots, and that any agreement 
which the said individual defendants acting as a committee 
or otherwise conclude with American will neither be ex- 
ecuted nor honored by ALPA. ALP. has, since that date, 
requested that American mect with it for the resumption 
of authorized negotiations. 


30. Notwithstanding the foregoing, American and the 
individual defendants have continued up to the present time 
to negotiate concerning the rules, rates of pay, and work- 
ing conditions of American’s pilots. American has refused 
to resume collective bargaining negotiations with ALPA, 
the duly designated recognized bargaining agent of its 
pilots. American and the individual defendants, in response 
to the foregoing notices from ALP.A, stated their deter- 
mination to continue unlawful and unauthorized negotia- 
tions until an agreement is concluded. 


31. American has failed and refused to comply with 
ALPA’s request that the employer refrain from engaging 


in collective bargaining with the unauthorized individual 
defendants concerning the rules, rates of pay, or working 
conditions of the craft or class of pilots employed by 
American. 


32. Amcrican, in violation of Section 2 of the Act, has 
failed and refused to treat with ALPA as the duly desig- 
nated representative of the craft or class of pilots employed 
by American. 


33. American, in violation of Section 2 of the Act, has 
proceeded to, and is continuing to treat with persons who 
are not authorized to engage in collective bargaining con- 
cerning rules, rates of pay and working conditions of the 
craft or class of pilots employed by American. 


34. American, in violation of Section 2, Third, of the 
Act, is interfering with, influencing and coercing its em- 
ployees in the exercise of their freedom of choice as to rep- 


resentatives. 
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35. American, in violation of Section 2, Fourth, of the 
Act, has interfered with the representation rights of its 
employees provided by the Act. American has influenced 
and coerced said employees in an effort to induce them not 
to remain members of ALPA. American has maintained, 
assisted and contributed to the conduct of unauthorized 
collective bargaining between American and persons other 
than ALPA, the duly designated and authorized repre- 
sentative of the craft or class of pilots in the employ of 
American, in violation of its obligations and other rights 
of such employees provided for under the Act. 


36. American, in violation of Section 2 of the Act, is in- 
terfering with the right of ALPA to treat with the em- 
ployer concerning said rules, rates of pay and working 
conditions of the craft or class of pilots employed by 
American. 


37. American is engaged upon a course of conduct which, 
if permitted to continue, will result in changes in rules, 


rates of pay, or working conditions, in a manner prohibited 
by Section 2 (Seventh) of the Act. 


38. By engaging in collective bargaining with persons 
other than the true representative of the craft or class of 
pilots employed by American, defendant American has un- 
dermined the status of ALPA as the recognized and duly 
designated representative of that craft or class. 


39. The individual defendants have, independently and 
in concert with and as the agents of defendant American 
participated in the acts as set forth in the allegations con- 
tained in the foregoing paragraphs numbered 30, 31, 32, 33, 


34, 35, 36, 37 and 38 of this complaint. 


40. By reason of the foregoing, American and the indi- 
vidual defendants have violated and are violating the posi- 
tive mandates of the Railway Labor Act, and specifically 
Section 2 (First), (Third), (Fourth), (Seventh), and 
(Ninth) and Section 6 of the Act. 
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41. Plaintiffs verily believe that these violations of the 
Act by American and the individual defendants will con- 
tinue unless and until they are enjoined and restrained 
by an appropriate order of this Court. 


42. Substantial and irreparable injury has resulted and 
will result to plaintiffs, to the pilots in Amcrican’s employ, 
and to others as a result of acts of American and the indi- 
vidual defendants in violation of the mandates of the Act. 


43. Plaintiffs have no adequate remedy at law. 


Wuererorg, plaintiffs pray: 


1. That this Honorable Court issue a preliminary injunc- 
tion restraining and enjoining American and the individual 
defendants from engaging in negotiations or collective bar- 
gaining concerning the rules, rates of pay and working 
conditions of the craft or class of pilots employed by 
American with any person or group other than the duly 
designated and recognized collective bargaining representa- 


tive of said craft or class, ALPA, by its President, Charles 
H. Ruby, or his designee. 


9. That this Honorable Court issue a preliminary injunc- 
tion restraining and enjoining American from making any 
agreement for or changes in rules, rates of pay, or working 
conditions, or making any agreements or changes except 
such agreement or changes as may result from collective 
bargaining between American and the duly designated and 
recognized representative of the craft or class of pilots em- 
ployed by American, ALPA, by its President, Charles H. 
Ruby, or his designee; and restraining and enjoining the 
defendants from coercing, influencing, interfering with or 
preventing the exercise of the representation and collective 
bargaining rights of the pilots employed by defendant, 
American Airlines, Inc. 


3. That this Honorable Court issue a preliminary in- 
junction restraining and enjoining American from refus- 
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ing to bargain collectively with the duly designated repre- 
sentative of the craft or class of pilots employed by Ameri- 
can, ALPA, by its President, Charles H. Ruby, or his 
designee. 


4. That this Honorable Court make and enter its judg- 
ment upon the conclusion of the trial of this action declar, 
ing the rights of the parties and making permanent the 
provisions of the preliminary injunction prayed for herein. 


5. That damages be awarded to plaintiffs in an amount 
to be determined by the Court as compensation for the de- 
fendants’ wrongful course of conduct by which they have 
undermined the status of ALPA as collective bargaining 
representative of the craft or class of pilots employed by 
American, and of pilots employed by all other scheduled 
air carriers in the United States. 


6. That plaintiffs be awarded such other and further 
relief to which they may be entitled. 


COHEN and WEISS 
By /s/ Henry WEIss 


A Member of the Firm 
Attorneys for Plaintiffs 

Office and P.O. Address 

50 East 42nd Street 

Borough of Manhattan 

City of New York (17), N. Y. 
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41, Plaintiffs verily believe that these violations of the 
Act by American and the individual defendants will con- 
tinue unless and until they are enjoined and restrained 
by an appropriate order of this Court. 


42. Substantial and irreparable injury has resulted and 
will result to plaintiffs, to the pilots in American’s employ, 
and to others as a result of acts of American and the indi- 
vidual defendants in violation of the mandates of the Act. 


43. Plaintiffs have no adequate remedy at law. 


Wuererore, plaintiffs pray: 


1. That this Honorable Court issue a preliminary injunc- 
tion restraining and enjoining American and the individual 
defendants from engaging in negotiations or collective bar- 
gaining concerning the rules, rates of pay and working 
conditions of the craft or class of pilots employed by 
American with any person or group other than the duly 
designated and recognized collective bargaining representa- 


tive of said craft or class, ALPA, by its President, Charles 
H. Ruby, or his designee. 


9. That this Honorable Court issue a preliminary injunc- 
tion restraining and enjoining American from making any 
agreement for or changes in rules, rates of pay, or working 
conditions, or making any agreements or changes except 
such agreement or changes as may result from collective 
bargaining between American and the duly designated and 
recognized representative of the craft or class of pilots em- 
ployed by American, ALPA, by its President, Charles H. 
Ruby, or his designee; and restraining and enjoining the 
defendants from coercing, influencing, interfering with or 
preventing the exercise of the representation and collective 
bargaining rights of the pilots employed by defendant, 
American Airlines, Inc. 


3. That this Honorable Court issue a preliminary in- 
junction restraining and enjoining American from refus- 
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ing to bargain collectively with the duly designated repre- 
sentative of the craft or class of pilots employed by Ameri- 
can, ALPA, by its President, Charles H. Ruby, or his 
designee. 


4, That this Honorable Court make and enter its judg- 
ment upon the conclusion of the trial of this action declar, 
ing the rights of the parties and making permanent the 
provisions of the preliminary injunction prayed for herein. 


5. That damages be awarded to plaintiffs in an amount 
to be determined by the Court as compensation for the de- 
fendants’ wrongful course of conduct by which they have 
undermined the status of ALPA as collective bargaining 
representative of the craft or class of pilots employed by 
American, and of pilots employed by all other scheduled 
air carriers in the United States. 


6. That plaintiffs be awarded such other and further 
relief to which they may be entitled. 


COHEN and WEISS 
By /s/ Henry WEiss 


A Member of the Firm 
Attorneys for Plaintiffs 

Office and P.O. Address 

50 East 42nd Street 

Borough of Manhattan 

City of New York (17), N. Y. 
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EXHIBIT ‘‘C”’ 
Verified Amended Complaint of Intervenors 


Intervenors Joseph V. Manning, as President of the 
American Airlines Chapter, Flight Engineers’ Interna- 
tional Association, AFL-CIO (hereinafter referred to as 
the ‘‘Chapter’’), and the Chapter complain of the defend- 
ant, American Airlines, Ine. (hereinafter referred to as 
the ‘“‘Company’’), and the additioral defendants, Nicholas 
J. O’Connell, Jr., individually and as Chairman of the Mas- 
ter Executive Council of the pilots in the service of Ameri- 
can Airlines, Ine., and the Negotiating Committee of said 
pilots, consisting of Richard Lyons, Robert T. Guba, Joseph 
Garvey, Paul Atkins and Nicholas J. O’Connell, Jr., ex 
officio, and for their amended complaint allege as follows: 


1. This action for injunctive relief and declaratory judg- 
ment arises under the Railway Labor Act (45 U.S.C. See. 
151, et seq.) 


2. This Court has jurisdiction of this action under 28 
U.S.C. 1331, 1337, 2201 and 2202. 


3. Intervenor Joseph V. Manning is the President of the 
Chapter, which is an unincorporated association organized 
for the purpose and object of a labor organization. The 
Chapter has been certified by the National Mediation Board 
as the representative of the class and craft of flight engi- 
neers employed by the Company in accordance with Sec- 
tion 2, Ninth of the Railway Labor Act (45 U.S.C. 152, 
Ninth), and is the designated and authorized ‘‘representa- 
tive’? of more than 600 flight engineers who are ‘‘em- 
ployees’’ of the Company, as those terms are defined in 
the Railway Labor Act (45 U.S.C. Sees. 151, Fifth, Sixth; 
181, 182). 

4. The representative of the Company pilots under the 


Railway Labor Act is Air Line Pilots Association (here- 
inafter referred to as ‘‘ALPA’’). 
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5. Nicholas J. O’Connell, Jr., is the Master Chairman 
of the pilots in the service of the Company and an ex officio 
member of the Pilots Negotiating Committee, consisting 
of Richard Lyons, Chairman, Paul Atkins, Robert Guba 
and Joseph Garvey. 


6. The Company is now and at all times material to 
this action was engaged in the business of providing air 
transportation service as an air carrier and is certified 
under the provisions of the Federal Aviation Act of 1958. 


7. The Company is a common carrier by air engaged in 
interstate commerce and is a ‘‘carrier,’? as that term is 
defined in the Railway Labor Act (45 U.S.C. See. 151, First; 
181, 182). 


8. The Company resides and is doing business within 
the judicial district of the Southern District of New 
York. 


9. Since May 1, 1961, the Chapter has engaged in nego- 


tiations with respect to wages, pursuant to the wage re- 
opener provision of the hasie working agreement between 
the Company and the Chapter. 


10. Since June, 1962, the Chapter has also been engaged 
in negotiations with the Company in conncction with the 
prior rights of flight engineers to the flight engineers’ posi- 
tion on jet aircraft. Similar and complementary negotia- 
tions have been conducted between the Company and the 
Company’s pilots, as represented by ALPA. 


11. On or about December 1, 1962, the Company, the 
ALPA negotiating committee, and the Chapter negotiating 
committee tentatively agreed on a crew complement pro- 
posal which was initialed by the representatives of the 
Company, the Chapter and ALPA, with the understand- 
ing that it would be signed in that form when duly ap- 
proved and ratified in accordance with the Constitution 
and By-Laws of the Chapter and the Flight Engineers’ 
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International Association and when the Company, the 
Chapter and ALPA completed negotiations on wages for 
the flight engineers; a new basic working agreement for 
pilots; and a merger agreement between ALPA and the 
Chapter. 


12. Thereafter, the Company and the ALPA negotiating 
committee resumed their negotiations for a new basic work- 
ing agreement for pilots. 


13. On or about January 24, 1963, plaintiff Charles Ruby, 
as President of ALPA, notified intervenor Manning, as 
President of the Chapter, and also notified counsel to the 
Chapter, in writing, that the negotiations which were being 
conducted by the aforesaid ALPA negotiating committee 
with the Company and with the Chapter were not in fact 
authorized by ALPA and that any agreement reached in 
such negotiations ‘‘will not affect the rights of the Pilots 
of American and will not be binding or enforceable with 
respect to them or the Association’? The Company re- 
ceived a similar notification at the same time. 


14. Thereafter, for the first time, the Company took, 
and has since maintained, the position that it would nego- 
tiate concerning all matters, including the wages of flight 
engineers, solely with a so-called ‘‘joint committee’’ dom- 
inated by the pilot representatives who ALPA has stated 
are unauthorized, and not with ALPA, nor with the flight 
engineer representatives who have been authorized by the 
Chapter to negotiate such agreements on behalf of the 
flight engincers employed by the Company. 


15. The Chapter disputed the Company’s position that 
it will negotiate solely with the aforementioned ‘‘joint 
committee’? concerning all matters, including the wages 
of flight engineers. Nevertheless, the Company refused to 
negotiate on the subject of wages for the flight engineer 
position with the Chapter’s negotiating committee, and 
despite the demand of the Chapter for such negotiations. 
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16. The basie working agreement between the Company 
and the Chapter, effective May 1, 1953, expires on April 
30, 1963. On February 23, 1963, the Company and the 
Chapter delivered to each other requests for changes in 
such agreement, in accordance with Scction 6 of the Rail- 
way Labor Act (45 U.S.C. 156). A copy of the aforesaid 
request from the Company, dated February 28, 1963, is 
attached to intervenors’ original complaint as Exhibit 1. 
The Company proposed ir. the aforesaid request that nego- 
tiations in connection therewith continue under the aus- 
pices of the ‘‘joint committec.’’ 


17. The Chapter replied to such proposal by declining 
to bargain current reopeners if the Company insisted on 
the ‘‘joint committee’? approach used in such a manner 
as to deprive the Chapter of its right to an independent 
voice in the determination of flight engineer wages and 
working conditions. A copy of the letter from intervenor 
Manning, dated March 7, 1963, in reply to the Company’s 
letter of February 28, 1963, is attached to intervenors’ 


original complaint as Exhibit 2. 


18. The Company also took, and has maintained, the 
position that it would not sign any crew complement agree- 
ment unless the Chapter merges with the aforementioned 
pilots’ negotiating committee (whether it is authorized 
to negotiate for ALPA or not and whether the Company’s 
pilots continue to be represented by ALPA or not) or 
with any other bargaining representative of the pilots em- 
ployed by the Company. 


19. The Company’s refusal to negotiate concerning the 
wages and working conditions of the flight engincers, and 
all other matters, with the Chapter acting as the indepen- 
dent representative of the flight engineers, and the Com- 
pany’s insistence on resolving the crew complement issue 
through a merger of the Chapter with the pilots’ nego- 
tiating committee, whether it is authorized to negotiate 
for ALPA or not and whether the Company’s pilots con- 
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Sections 2 and 6 of the Railway Labor Act (45 U.S.C. Sees. 
152, 156). 


20. It is intervenors’ information and belief that the 
Company has reached an agreement with the aforemen- 
tioned pilots’ committee governing the flight engincers’ 
wages and working conditions, and intends to sign and 
implement said agreement. 


21. Upon information and belief, on or about March 28, 
1963, American Airlines delivered to the Pilots’ Negoti- 
ating Committee at least two copies of a proposed basic 
agreement and related documents, which include wages 
and terms of employment for flight engineers employed 
by American Airlines, for publication thereof to the pilots 
and flight engineers on American Airlines at local pilot 
council meetings and otherwise, and for execution thereof 
by a representative recognized by American Airlines as 
the representative of the pilots employed by American 
Airlines. 


22. The American Airlines Pilots’ Negotiating Commit- 
tee, at the insistence of the American Airlines Master Ex- 
ecutive Council, is conducting meetings throughout the 
American Airlines system and has invited flight engineers 
to be present for the purpose of persuading pilots and flight 
engineers to approve and accept such proposed basic agree- 
ment and related documents and to accept the Air Line 
Pilots Association or any other representative designated 
by said pilots as the representative of the flight engineers 
in order to receive the benefits of the said proposed agree- 
ment and the prior right to the flight engineer position as 
provided therein. 


23. By engaging in collective bargaining concerning the 
wages and working conditions of its flight engineers with 
persons other than the Chapter, the true representative of 
the craft or class of flight engineers employed by the Com- 
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pany, defendant has undermined the status of the Chapter 
as the recognized and certified representative of that craft 
or class of employees, in violation of Sections 2 and 6 of 
the Railway Labor Act (45 U.S.C. Sees. 152, 156). 


24. In negotiating the aforesaid basic agreement and re- 
lated documents with the pilot representatives, and in pro- 
posing jts execution on behalf of the flight engineers by any 
organization or person other than the Chapter, as the cer- 
tified representative of the flight engineers on American 
Airlines, and in seeking to undermine the representation 
status of the Chapter by publishing and communicating the 
terms of the said proposed basic agreement to American 
Airlines flight engineers at such local council mectings, the 
defendants are acting in violation of Sections 2 and 6 of 
the Railway Labor Act (45 U.S.C. Sees. 152, 156). 


25. Intervenors verily believe that these violations of 
the Act by the defendants will continue unless and until 
they are enjoined and restrained by an appropriate order 


of this Court. 


26. Substantial and irreparable injury has resulted and 
will result to intervenors, to the flight engineers in the 
Company’s employ, and to others as a result of the de- 
fendants’ acts in violation of the mandates of the Railway 
Labor Act. 


27. Intervenors have no adequate remedy at law. 


WHEREFORE, intervenors pray: 


a) That this Court issue a preliminary injunction re- 
straining and enjoining the defendants from engaging in 
negotiations or collective bargaining concerning the rules, 
rates of pay and working conditions of the employees of 
the Company included in the craft or class of flight engi- 
neers with any person or group other than the duly desig- 
nated and certified collective bargaining representative of 
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said flight engineers—the Chapter, by its President, Joseph 
V. Manning, or his designee or designees. 


b) That this Court issue a preliminary injunction re- 
straining and enjoining the defendants from making, pub- 
lishing or causing to be published, or implemented in any 
way, any agreement governing rules, rates of pay, or work- 
ing conditions of the employees of the Company included 
in the craft or class of flight engircers, except such agree- 
ment or changes thereof as may result from collective bar- 
gaining between the Company and the duly designated 
and certified representative of said craft or class of flight 
engineers employed by the Company, viz., the Chapter, by 
its President, Joseph V. Manning, or his designee or de- 
signees. 


c) That this Court issue a preliminary injunction re- 
straining and enjoining the Company from refusing to bar- 
gain collectively and exclusively with the duly designated 
and certified representative of the flight engineers em- 


ployed by the Company—the Chapter, by its President, 
Joseph V. Manning, or his designee or designees. 


ad) That this Court issue a preliminary injunction re- 
straining and enjoining the Company from conditioning 
the bona fide negotiation of a crew complement, or any 
other agreement relating to wages, rules and working 
conditions, on the merger of the Chapter with a bargain- 
ing representative of the pilots employed by the Company, 
and from otherwise interfering with, influencing or coerc- 
ing the employees of the Company in the craft or class of 
flight engineers in their choice of bargaining representa- 
tive. 


e) That this Court make and enter its judgment upon 
the conclusion of the trial of this action declaring the 
rights and legal relations of the parties and making per- 
manent the provisions of the preliminary injunctions 
prayed for herein. 
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f) That damages be awarded to intervenors in an amount 
to be determined by the Court as compensation for the 
defendant’s wrongful course of conduct by which it has 
undermined the status of the Chapter as collective bar- 
gaining representative of the craft or class of flight engi- 
neers employed by the Company. 


g) That intervenors be awarded such other relief as 
shall be necesszry and proper in the premises. 


O’DONNELL & SCHARTZ 


By: Asner W. Scuwarrz 
A Member of the Firm 
Attorneys for Intervenors 

Office and P.O. Address 
501 Fifth Avenue 
Borough of Manhattan 
New York 17, N. Y. 


EXHIBIT ‘‘D”’ 


NATIONAL MEDIATION BOARD 


APPLICATION FOR INVESTIGATION OF 
REPRESENTATION DISPUTE 


To the National Mediation Board, 
Washington, D. C. 


A dispute has arisen among the employees of American 
Airlines, Ine., as to who are the representatives of these 
employees designated and authorized in accordance with 
the requirements of the Railway Labor Act. The under- 
signed, one of the parties to the dispute, hereby requests 
the National Mediation Board to investigate this dispute, 
and to certify the name or names of the individuals or or- 
ganizations authorized to represent the employees involved 
jn accordance with Section 2, Ninth, of the Act. 
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Parties to dispute: Allied Pilots’ Association, Air Line 
Pilots Association, International. 
Craft or class of employees involved: Pilots and Copilots. 
Number of employees involved: 1,600 
Number authorizing representation: 1,150 


Evidence of representation: The evidence of represen- 
tation has been forwarded under separate cover and con- 
sists of Authorization Cards. 


Signed at Washington, D. C. this 24th day of April, 1963. 
Acting President 


(Filed this application in duplicate. If necessary, use 
and attach additional sheet). 


EXHIBIT ‘‘E”’ 


WESTERN UNION 
TELEGRAM 


Following telegram was sent to E. C. Thompson, Na- 
tional Mediation Board on May 6, 1963: 


“This is in response to your letter of April 24, 1963 
regarding employees of American Airlines, Inc., in which 
you invited comment from the Air Line Pilots Association, 
International. This constitutes such comment. 


There is now pending in the United States District Court 
for the Southern District of New York an action by Charles 
H. Ruby and the Air Line Pilots Association, International 
against American Airlines, Inc., Nicholas J. O’Connell, 
Paul Atkins and others. By letter dated March 6, 1963, a 
eopy of ALPA’s complaint in that action was forwarded 
to you for the board’s information and files. At that time 
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the action was only against American Airlines, Inc. Since 
then Messrs. O’Connell, Atkins, Lyons, Guba and Garvey 
have been brought in as additional defendants. 


There is also pending in that action the complaint of 
the intervenors American Airlines Chapter, Flight Engi- 
neers’ International Association and Joseph V. Manning, 
as its president against American Airlines, Inc. and the 
additional individual defendants mentioned above. 


Some of the central issues in this litigation are concerned 
with the contention that the defendants independently and 
in concert with each other have been involved in assistance, 
influence and coercion of the affected employees in viola- 
tion of the provisions of the Railway Labor Act, particu- 
larly Section 2 Fourth thereof. 


The evidence is clear and not in dispute in this proceed- 
ing, which is a matter of public record, that at least the 
individual defendants have been directly and _ pivotally 
involved in the formation of the Allied Pilots Association, 
the applicant to this Board. 


The taking of evidence in this action pending in the 
Federal Court has been concluded, having involved over 
3,000 pages of transcript with hundreds of exhibits. The 
Federal Court has accorded the parties until May 27 for 
the final submission of all briefs. 


There are therefore pending before the United States 
District Court matters which bear directly upon the pro- 
priety and nature of any action under Section 2 Ninth of 
the Act, the propriety of an application by this applicant 
and the function of the National Mediation Board herein 
in view of the history of this matter. 


We will be glad to supply any additional information or 
documentation concerning this pending litigation, which 
is, of course, a matter of public record, and available to 
the Board. 


58 


In light of the provisions of the Railway Labor Act par- 
ticularly Sections 2 Fourth and Ninth, the prior decisions 
of this Board circumscribing its function with respect to 
the matters of assistance, influence and coercion, it seems 
obviously necessary and it is requested that all further 
action by the Board be held in abeyance pending the final 
determination of the above referred to litigation. Other 
considerations relating to the Board’s competence to pro- 
ceed further in this matter and the employee craft group- 
ing raised by the Company in its letter of April 26, 1963 
to you are not dealt with at this point, since it is felt that 
they may properly be deferred if this matter is held in 
abeyance. 


Since we regard matters of assistance, influence and 
coercion as being of the gravest import in the implementa- 
tion of the Railway Labor Act and preservation of em- 
ployees’ representation rights, if there should be any ques- 
tion regarding the holding of this matter in aheyance, as 
requested, we seck an expeditious hearing so that the fore- 


going matters and those deferred may be presented. Henry 
Weiss, General Counsel, Air Line Pilots Association, In- 
ternational.’’ 


Henry WEtss 
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(Filed June 18, 1963) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No, 1544 


Am Line Puorts Association, INTERNATIONAL, CHar_Es H. 
Runy, as President. of the Am Liye PLots Association, 
InrernationaL, Plaintiffs, 

Vv. 


NarionaL Mepration Boarp; Leverett Epwarps, Individ- 
ually and as Chairman of the National Mediation Board; 
Francis A. O’Nem, Jr., Individually and as Member 
of the National Mediation Board; and Howarp G. 
Gamser, Individually and as Member of the National 
Mediation Board, Defendants. 


Temporary Restraining Order 
This cause came on to be heard on the complaint and 
supporting affidavits and the motion for a temporary re- 


straining order pending hearing on plaintiffs’ motion for 
preliminary injunction. From the complaint and the sup- 
porting affidavits it appears to the Court that the defend- 
ants are about to conduct a representation election under 
Section 2, Ninth of the Railway Labor Act, 44 Stat. 577, 
as amended, 45 U. S. Code Section 152, on Friday, June 
21, 1963, among the 1600 pilots and copilots of American 
Airlines, and that the defendants National Mediation Board 
will carry out such election unless restrained by this Court. 


It further appears that immediate irreparable injury, 
loss and damage will result to plaintiff’s members if the 
election is conducted before a hearing can be had on plain- 
tiff’s motion for a preliminary injunction in that if de- 
fendants are permitted to carry out the election in the 
manner complained of without a determination of the 
alleged violation of Section 2, Third, and Section 2, Fourth 
of the Railway Labor Act, that plaintiff and plaintiff’s 
members will be without any administrative or judicial 
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remedy to review the actions of the defendants, which 
action plaintiff contends is in excess of the defendants’ 
statutory authority and will deprive plaintiff’s members 
of their rights and property without due process of law; 


It is Ordered, therefore, that: 

1. Defendants, and each of them, are hereby restrained 
from conducting a representation election under National 
Mediation Board Case No. G-3351, or certifying any rep- 
resentative of the employees affected by that case, provided 
that plaintiff or his agent first file an undertaking with 
surety or cash in lieu thereof in the sum of $1000 for the 
payment of such costs and damages as may be incurred 
or suffered by any party found to have been wrongfully 
enjoined or restrained; 

2. That this Order shall expire within 10 days from this 
date unless within such time the Order for good cause 
shown is extended or unless defendants consent that it 
may be extended for a longer period; 

3. Plaintiff’s motion for preliminary injunction be set 
down for hearing on the 27th day of June, 1963 at 10 A.M.; 

4. Copies of this Order be immediately served by the 
United States Marshal upon defendants. 

Dated: June 18, 1963. 

/3/ Davm A. Prive 
United States District Judge 
Issued at 2:55 P.M. 
Cash Undertaking of pltf for $1000.00 deposited June 
19, 1963. 
Harry M. Hutt, Clerk 
By Exeanor E. Jose 
Deputy Clerk 

A True Copy 


Attest: Harry M. Huu, Clerk 
By Exeanor E. Jose, Deputy Clerk 
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Affidavit of Charles H. Ruby 


Charles H. Ruby, being duly sworn, deposes and says 
as follows: 


1. I am the duly elected President of Air Line Pilots 
Association, International (hereinafter referred to as 
‘“‘ALPA?’’), and one of the plaintiffs herein. 


2. This affidavit is submitted to the Court in support 
of plaintiff’s motion for a preliminary injunction pursuant 
to Rule 65 of the Federal Rules of Civil Procedure, re- 
straining the National Mediation Board and its individual 
members, the defendants herein, from continuing to process 
an application made to that Board by the Allied Pilots 
Association, to investigate an alleged representation dis- 
pute among the pilots of American Airlines, Inc. (herein- 
after referred to as ‘‘American’’), and from conducting 
a representation election among such pilots pursuant to 
that application. This relief is sought to make certain that 
charges of serious Railway Labor Act violations made by 
plaintiffs against American Airlines, Inc, and others in 
an action now pending before the United States District 
Court for the Southern District of New York (hereinafter 
referred to as the ‘‘New York action’’) are fully heard and 
determined either in that Court or at an evidentiary hear- 
ing before the National Mediation Board in advance of any 
representation election conducted by the Board among the 
employees affected by such violations. 


3. ALPA is an unincorporated association, and a labor 
organization which is the collective bargaining representa- 
tive, under the Railway Labor Act, of all airline pilots em- 
ployed by all scheduled air carriers in the United States. 
It is currently a party to collective bargaining agreements 
covering pilots and other flight crew members employed 
by approximately 46 common carriers by air, ALPA has 
represented pilots in the airline industry for purposes of 
collective bargaining since 1933. 
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4, Since 1939, and continuously to date except for the 
period covered by the unlawful conduct of the defendants 
in the New York action, ALPA has been the duly designated 
and recognized representative of the pilots and copilots 
employed by American. During that period of time, ap- 
proximately 90 collective bargaining agreements have been 
executed between American and ALPA covering the rules, 
rates of pay and working conditions of those employees. 


5. The defendant National Mediation Board is an admin- 
istrative agency created pursuant to Section 4 of the Rail- 
way Labor Act for the objects specified in that Section, 
and the individual defendants in this action are the mem- 
bers of the National Mediation Board appointed pursuant 
to the provisions of that statute. 


6. On April 24, 1963, the Allied Pilots Association (here- 
inafter referred to as ‘‘Allicd’’), filed an application with 
the National Mediation Board pursuant to the provisions of 
Section 2, Ninth of the Railway Labor Act for an investiga- 
tion of an alleged representation dispute among the pilots 
and copilots of American Airlines. This application is 
identified as NMB File No. G-3351. The object of this ap- 
plication is to obtain a representation election and subse- 
quent certification of Allied as the representative of pilots 
and copilots of American. A true and correct copy of this 
application is attached to the present complaint as Exhibit 
““B’’, This application is now pending before the National 
Mediation Board. 


7. On March 1, 1963, prior to Allied’s application to the 
National Mediation Board, and indeed prior to the creation 
of Allied, the plaintiffs herein commenced an action in the 
United States District Court for the Southern District of 
New York against American (the New York action) alleg- 
ing that that carrier had violated Sections 2, Third and 
Fourth of the Railway Labor Act. A true copy of ALPA’s 
complaint in that action is annexed to the complaint herein 
as Exhibit ‘A’. On or about M arch 21, 1963, the applica- 
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tion of the American Airlines’ Chapter, Flight Engineers 
International Association, AFL-CIO (hereinafter referred 
to as the FETA), the representative of flight engineers 
employed by American Airlines, Ine. for leave to inter- 
vene in that action and to file its complaint which also 
alleged violations by American of Sections 2, Third and 2, 
Fourth of the Railway Labor Act, was granted. 


8. Certain individual pilots employed by American, who 
served, at the time the unlawful conduct occurred, as the 
Pilot Negotiating Committee and the Chairman of ALPA’s 
Master Executive Council for the American Airline pilots, 
were thereafter joined as additional defendants in that 
action and leave to serve an amended complaint upon them 
was granted. These additional defendants are the same 
persons who, while occupying official status pursuant to 
ALPA’s Constitution and By-Laws for the purpose of 
achieving the objectives set forth therein, misused their 
position of trust to create a rival representing organiza- 
tion, the Allied Pilots Association. 


9. In the New York action, ALPA has alleged that the 
additional defendants individually and in concert with 
American have violated Sections 2 Third and 2 Fourth of 
the Railway Labor Act by interfering with and coercing 
employees in the exercise of their right under that statute 
to organize and bargain collectively through representa- 
tives of their own choosing. ALPA’s complaint alleges, 
in addition, that the additional defendants received the 
assistance and support of American in perpetrating such 
interference and coercion. Injunctive relief, a declaratory 
judgment and damages are demanded. A true copy of 
ALPA’s amended complaint in that action is annexed to 
the complaint herein as Exhibit ‘‘B’’. 


10. ALPA and FETA moved for preliminary injunctions 
in the New York action. Defendant American moved for 
the appointment of a Special Master to poll its employees 
and determine their wishes with respect to representation. 
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These motions came on for a consolidated hearing before 
Honorable Inzer B. Wyatt, Judge of the United States 
District Court for the Southern District of New York. 


11. An evidentiary hearing was commenced on these 
motions on March 29, 1963, and continued until its com- 
pletion on May 3, 1963. In the course of that hearing, more 
than 3000 pages of testimony were taken, over 200 ex- 
hibits were received in evidence, witnesses for all parties 
were heard, and the legal issues were fully argued and 
briefed. The matter was finally submitted to Judge Wyatt 
on May 28, 1963, after the filing of lengthy and exhaustive 
briefs by all parties. No decision on these motions has yet 
been announced. 


12. On May 23, 1963, ALPA’s counsel wrote to the at- 
torneys for the other parties to the New York action in an 
attempt to secure their agreement to a procedure by which 
all outstanding issues raised by the complaint in that 
action might be submitted to Judge Wyatt for final deter- 


mination, notwithstanding that the only matters then pend- 
ing before him were the motions for preliminary injunctions 
and for the appointment of a Special Master. ALPA indi- 
eated to the parties that, if agreement on such a procedure 
could not be reached, consideration would be given to the 
means by which an early and final determination of the sub- 
stantial issues raised in that action could be achieved. Such 
agreement was not obtained. Accordingly, ALPA’s motion 
for summary judgment, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, will be brought on for hearing 
on June 18, 1963, pursuant to an order of that Court dated 
June 11, 1963. Judge Wyatt has expressed his willingness 
to receive a reference of that motion if the Judge presiding 
at motion part is agreeable, and such a reference is there- 
fore expected to occur. 


13. On March 21, 1963, approximately three weeks after 
the commencement of the New York action, the Allied 
Pilots Association was created. It came into existence with- 
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out prior announcement or notice published to the pilots, 
through the efforts of those in attendance at a meeting of 
ALPA’s American <Airlines Master Executive Council, 
which had been convened for a different and specific pur- 
pose. 


14. On March 15, 1963, several days prior to the forma- 
tion of the Allied Pilots Association, several purported 
agreements had been arrived at as a result of approximately 
two months of negotiations between American and the addi- 
tional defendants in the New York action. Such purported 
agreements have not been exeeuted or implemented. The 
negotiations by which they were produced were an unau- 
thorized extension of contract negotiations which had com- 
menced between American and ALPA in April, 1961 and 
which had proceeded until December, 1963, when a recess 
in negotiations was declared in order that ALPA might 
resolve certain differences concerning bargaining objec- 
tives which had arisen between it and the committee of 
pilots participating with ALPA’s representative at the 
negotiations. While the recess continued, the committee 
of pilots, together with ALPA’s Master Executive Council 
for pilots of American Airlines, an internal, non-auton- 
omous group within ALPA, on or about January 8, 1963, 
adopted a resolution conferring authority upon themselves 
to resume negotiations and to conclude a collective bar- 
gaining agreement with American Airlines on behalf of 
the pilots employed by that carrier. These are the same 
individuals who, on March 21, 1963, participated in the 
formation of the Allied Pilots Association. 


15. This resolution was exhibited to representatives of 
American on or about January 16, 1963 and representations 
were made to that carrier that the authors of the resolution 
possessed authority to negotiate and conclude an agree- 
ment binding upon the pilots. 


16. Prior to the January 16, 1963 discussions between 
American and the individual defendants concerning the 
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commencement of separate negotiations, I became aware 
of the January 8 resolution referred to above and promptly 
notified C. R. Smith, President of American, by letter dated 
January 11, 1963, that: 


“any negotiations or agreements on behalf of the 
pilots in your employ must be conducted and made 
only with the presence and consent of this Associa- 
tion, which is the recognized and authorized bargain- 
ing representative for such employees. Accordingly, 
this is to advise you that all further negotiations must 
be conducted only by arrangement with this office. 
Agreements and implementation thereof can only be 
made with the consent of the President of the Asso- 
ciation.”’ 


This advice was restated to American in my wire of Janu- 
ary 18, 1963, and on several subsequent occasions. By 
these and other efforts, I attempted to bring about the 


termination of separate negotiations and the resumption 
of authorized negotiations, but such efforts were on every 
occasion disregarded by American and the additional de- 
fendants in the New York action. 


17. On January 16, American entered into separate nego- 
tiations with the additional defendants. On that same date 
American and defendant O’Connell discussed the payment 
of wages by American to the additional defendants for 
time to be spent by them in negotiations. Such payment is 
under consideration by American. The negotiations pro- 
ceeded expeditiously from January 16, 1963 until March 15, 
1963 when the purported agreements were reached. 


18. At no time since 1939 and up to the commencement 
of the unauthorized negotiations, was ALPA’s status as 
the true representative of the American pilots ever chal- 
lenged. Indeed, the provision in previous collective bar- 
gaining agreements which expressed American’s recogni- 
tion of ALPA as the duly designated representative of the 
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pilots employed by that carrier was initialed and agreed 
upon in the first day of negotiations. 


19. To date, there has never been a vote or ballot held 
for the pilots of American Airlines in which those pilots 
requested the formation of a representing organization 
other than ALPA, or authorized the separate negotiations 
or the other conduct engaged in by American and the addi- 
tional defendants in the New York action. 


20. Allied’s application to the National Mediation Board 
was filed on April 24, 1963, almost two months after the 
commencement of the New York action. This application 
was accompanied by authorization cards signed by pilots 
of American, and produced as a result of Allied’s mail 
solicitation and such other methods as it may have em- 
ployed. This solicitation occurred after the widespread 
publication among the pilots of the agreements reached on 
March 15, 1963, designed to convert their desire for a 
completed agreement into support for a separate repre- 
senting ogranization, Although Judge Wyatt had issued a 
temporary restraining order, upon application, to prevent 
publication, discussion, or use of such agreements, the 
duration of that order was, under the Federal Rules of 
Civil Procedure, held to be necessarily limited to a period 
of twenty days, and it thereupon expired during the course 
of the hearing. 


21. The record before the United States District Court 
for the Southern District of New York contains a vast 
body of evidence, chiefly admissions of the defendants 
themselves, in support of the Railway Labor Act viola- 
tions which have been alleged. An abundance of legal 
authority in support of these claims has been presented. 


22. It is not the intention of plaintiffs, by the foregoing 
recitation of background facts, to seek an adjudication 
by this Court on the serious issues raised in the New York 
action. Plaintiffs do urge this Court to determine that, 
in view of such issues, which have a direct relationship to 
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procecdings now pending before the National Mediation 
Board, no election should be held until these issues are 
finally determined in some appropriate forum. 


23. On May 6, 1963, ALPA, at the invitation of the 
National Mediation Board, submitted telegraphic comment 
upon Allied’s application. That comment drew attention 
to the fact that there were pending before the United 
States District Court for the Southern District of New 
York charges by ALPA of violations of the Railway Labor 
Act, including assistance, influence and coercion, involving 
American Airlines and Messrs. Nicholas J. O’Connell, Jr., 
and Paul Atkins, and others, as well as their instrumen- 
tality, the Allied Pilots Association. A true and correct 
copy of this telegram is attached to the present complaint 
as Exhibit ‘‘B’’. 

24, As President of ALPA, I sent a telegram to the 
National Mediation Board on May 23, 1963 commenting on 
a telegram of Mr. W. B. Whitacre, Vice President of 
Personnel of American Airlines, dated May 22, 1963. In 
that telegram, I pointed out, among other things, that Mr. 
Whitacre’s telegram ‘‘completely ignores the most serious 
evidence of unlawful assistance, influence and coercion”’ 
with respect to the creation of the Allied Pilots Associa- 
tion, and that ‘‘there must be some place at which these 
matters are aired out and resolved.’’? Once again, I urged 
that the Board should hold up further processing of the 
representation application of the Allied Pilots Association 
or, alternatively, grant ALPA a hearing on its charges. 
A true and correct copy of this telegram is attached to 
the present complaint as Exhibit “‘G’’. 


25. On May 24, 1963, ALPA’s General Counsel sent a 
telegram to the National Mediation Board ealling atten- 
tion to the fact that charges and substantial evidence con- 
cerning unlawful assistance, influence and coercion of em- 
ployees of American Airlines in the exercise of their 
statutory representation rights awaited decision before 
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the United States District Court for the Southern District 
of New York, and requested that the Board should either 
defer any further processing of the representation applica- 
tion or should entertain and pass upon such charges itself 
before proceeding with the representation election. A true 
and correct copy of this telegram is attached to the present 
complaint as Exhibit ‘‘H’’. 


26. Under date of May 24, 1963, the National Mediation 
Board issued a letter addressed to W. B. Whitacre, of 
American Airlines, to me as President of ALPA, and to 
N. J. O’Connell, Jr., Acting President of the Allied Pilots 
Association, which stated in part that the request of ALPA 
that the processing of the application of the Allied Pilots 
Association be deferred pending the outcome of the suit 
brought by ALPA and FETA in New York is denied. In 
that letter, the Board also stated that the application 
would further be handled in accordance with the Board’s 
usual procedures. A true and correct copy of the letter 
to the National Mediation Board is attached to the present 


complaint as Exhibit ‘‘1’’, 


27. Under date of May 27, 1963, ALPA’s General Coun- 
sel, Henry Weiss, wrote to the National Mediation Board, 
in response to that Board’s letter of May 24, 1963. In this 
response, Mr. Weiss reviewed ALPA’s requests that the 
Board should cither defer action on Allied’s application 
pending the outcome of the New York action, or that the 
Board should, in the alternative, itself hear ALPA’s 
charges of improper assistance, influence and coercion prior 
to acting upon such application. A true and correct copy 
of this letter is attached to the present complaint as 
Exhibit “J’’. 


28. On May 31, 1963, ALPA’s General Counsel trans- 
mitted to the National Mediation Board, as a supplement 
to his letter of May 27, 1963, a letter setting forth ALPA’s 
specific charges of improper assistance, interference, and 
coercion. This letter, a true and correct copy of which is 


attached to the present complaint as Exhibit ‘‘K’’, con- 
cluded that such matters ‘‘will be substantiated by sup- 
porting testimony and documentary evidence if ALPA’s 
requests for hearing, made in its letter of May 27, 1963, 
and theretofore, are granted.”’ 


29. On June 5, 1963, the National Mediation Board noti- 
fied ALPA that it would not alter its previous ruling and 
that it would proceed on Allied’s application for an election 
despite the unresolved charges. A true and correct copy 
of this communication is attached to the complaint herein 
as Exhibit ‘‘L’’. 


30. Under the procedures referred to by the Board in its 
letter of May 24, 1963, a representation election is about 
to be conducted among the pilots and copilots of Ameri- 
can Airlines to determine whether ALPA or the Allied 
Pilots Association should be the authorized collective bar- 
gaining representative of such craft or class under the 
Railway Labor Act. Plaintiffs have been advised by the 


National Mediation Board that the election will commence 
on June 20 or June 21, 1963. 


31. Should a representation election now be conducted, 
and the Allied Pilots Association certified as representa- 
tive of the craft or class of pilots and copilots of American 
Airlines as a result, those pilots and copilots will there- 
after be represented by an organization which has achieved 
existence and support as a direct result of violations of 
Section 2 of the Railway Labor Act. Should ALPA then 
seek to show the preexistence of such violations as a ground 
for vacating the outstanding certification, it would, I am 
informed, be faced with the claim that applicable law pro- 
hibits judicial review of certifications issued by the Na- 
tional Mediation Board. The application of such law to this 
case would leave ALPA wholly without remedy for the 
material violations of the Railway Labor Act upon which 
it had consistently sought to be heard, and rights protected 
by the Constitution and the Railway Labor Act would be 
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impossible of preservation, even though such alleged viola- 
tions are fully supportable. 


32. Several sessions of the negotiations which are a sub- 
ject of ALP.A’s pending action were attended by defendant 
Leverett Edwards, acting as mediator. The National Media- 
tion Board regularly exercises statutory functions in the 
separate and unrelated areas of mediation and representa- 
tion. Legisiative history shows that the Board’s mediatory 
function is intended to promote negotiations and to prevent 
interruptions to commerce without regard to the merits of 
the positions taken by the respective negotiating parties, 
or to their authority or standing as negotiators or repre- 
sentatives. The Board’s duties in representation, on the 
other hand, are prescribed by statute, and require it to 
award exclusive representing rights to one of two or more 
conflicting groups. The presence of defendant Edwards at 
the negotiations, read together with the representation 
petition submitted to the Board subsequent to and as a 
direct result of these negotiations, appears to indicate that 
a conflict has arisen in the instant case between the Board’s 
hitherto unrelated functions. 


33. The annexed affidavit of Henry Weiss, sworn to the 
11th day of June, 1963, illustrates the urgent need for a 
forum in which alleged violations of the Railway Labor Act 
can receive an effective hearing. If, as the Board advised 
Mr. Weiss, it does not assert jurisdiction over charges 
such as those raised by ALPA, if it will not defer its 
processes until such charges are finally determined in the 
federal courts, if such charges bear materially upon the 
propriety of conducting a representation election at this 
time, and if the certification to be issued by the Board is 
not judicially reviewable, then the opportunity is easily 
available to violate the Railway Labor Act with impunity 
and to coerce and interfere with lawful representation 
processes. Certainly Congress provided an effective rem- 
edy under the Railway Labor Act for the injury suffered 
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by ALPA and the employees it represents. ALPA has 
diligently sought to invoke the judicial and administrative 
processes leading to such a remedy, but, because the Board 
refuses either to hear ALP.A’s case or to defer until the 
Courts do so, the existence of an effective remedy depends 
upon the determination of this Court. 


34. Unless the further processing of the application of 
the Allied Pilots Association and the conducting of a repre- 
sentation election among the craft or class of pilots of 
American Airlines by the defendants is stayed by this 
Court, either pending a final determination of ALPA’s 
complaint in the United States District Court for the 
Southern District of New York or pending a hearing and 
final determination of ALPA’s charges by the National 
Mediation Board, employees of American Airlines, Ine. will 
be substantially and irreparably injured and will be de- 
prived of their Constitutional rights of Due Process and 
to obtain effective relief from violations of Sections 2, 
Third and Fourth of the Railway Labor Act. Moreover, 


plaintiffs may lose representation rights on American Air- 
lines and suffer substantial and irreparable damage from 
such loss. In addition, ALPA’s standing as the representa- 
tive of pilots employed by all scheduled airlines of this 
country, including pilots of American for the past twenty- 
four years, will be substantially and irreparably injured. 


Cuartes H. Rusy 
Charles H. Ruby 


Subscribed and sworn to before me this 11th day of 
June, 1963. 


/s/ Los J. Vax Kevren 
Notary Public 


Affidavit of Henry Weiss 
Henry Weiss, being duly sworn, deposes and says: 
1. I am of counsel for the plaintiffs herein. 


2. This affidavit is submitted in support of ALPA’s ap- 
plication for a preliminary injunction to restrain the 
National Mediation Board from conducting a representa- 
tion election among the pilots of American Airlines or 
from continuing to process the application of the Allied 
Pilots Association for such an election, pending the hear- 
ing and final determination of ALPA’s charges that viola- 
tions of the Railway Labor Act have occurred affecting the 
choice of representatives by the employees involved. 


3. By letter of April 24, 1963 from E. C. Thompson, 
Executive Secretary of the National Mediation Board, to 
Charles H. Ruby, ALPA was invited to submit a statement 
concerning the application of Allied Pilots Association 
under Section 2, Ninth of the Act. At several times 
subsequent thereto, as counsel for ALPA, deponent en- 


gaged in conversations with officials of the National Media- 
tion Board in an effort to make certain that charges of 
Railway Labor Act violations involving American Airlines 
and certain individual pilots were fully heard and deter- 
mined, before the Board’s election processes went forward. 
These charges relate directly to the pending proceeding 
before the Board and if established would directly affect 
the disposition of that proceeding. 


4. On May 6, 1963, I was in telephone communication 
with Leverett Edwards, Chairman of the National Media- 
tion Board, respecting the comment of ALPA invited by 
the Board concerning the application of Allied Pilots Asso- 
ciation. We discussed the nature of the violations of the 
Railway Labor Act and their impact upon the employees’ 
representation rights, along with the matter of deferal of 
the Board’s election processes until such violations were 
heard and passed upon. At the suggestion of Mr. Edwards, 


this call was expanded into a conference call among Chair- 
man Edwards, Board Member Howard Gamser, Executive 
Secretary, E. C. Thompson, in the absence of Board Member 
O’Neill, and deponent. During this conference I briefly 
described the nature of ALPA’s charges of interference, 
assistance, influence and coercion pending in the Federal 
Court. Thereupon, Mr. Thompson stated, ‘‘As you know, 
the Board does not handle matters of influence and coer- 
cion’’. I replied to Mr. Thompson that this position of 
the Board was the best possible reason that is defer its 
processing of the pending representation proceeding so 
that the Federal Court might first determine the matters 
then pending before it but that in any case the proper 
protection of such rights required a prior hearing and 
determination. Mr. Thompson then pointed out that the 
violations charged by ALPA constituted criminal violations 
of the Railway Labor Act, to which he suggested that I 
call the attention of the United States Attorney. I there- 
upon advised Mr. Thompson and the other conferees of my 
view that the criminal sanctions provided in the Act were 
not exclusive, and that there were adequate civil remedies 
which we had properly invoked. 


5. Toward the end of the same conference call held on 
May 6, 1963, deponent stated that the Board must take 
cognizance of these violations either by deferring its process 
in light of the pending Federal Court proceeding, or grant 
a hearing on its own. Mr. Edwards during this conference 
several times stated that ALPA would be given a hearing 
before an election was ordered by the Board. 


6. On May 9, 1963, at the suggestion of Mediator A. A. 
Della Corte, a conference was held at my office between Mr. 
Della Corte, my associate Mr. Levy, and myself. Mr. Della 
Corte asked me to outline ALPA’s claims concerning Rail- 
way Labor Act violations, and stated that it was his fune- 
tion not to gather evidence with respect to such claims, 
but simply to ascertain the nature of the claims so that 
the Board might be made aware of the issues raised by 


1B) 
ALPA. No discussion or submission of evidence occurred 
at this meeting. 


7. At the request of Mediator Della Corte, ALPA, on 
May 16, 1963, submitted a memorandum to the National 
Mediation Board, a copy of which is annexed to the com- 
plaint herein as Exhibit F. This memorandum describes 
the proceedings brought by ALPA in the United States 
District Court for the Southern District of New York, and 
outlines some of the alleged violations of the Railway 
Labor Act which are under consideration by that Court. 


8. Upon receipt of a copy of a letter from the National 
Mediation Board of May 24, 1963 (Iuxhibit I annexed to 
the complaint herein), | telephoned the Executive Secre- 
tary of the National Mediation Board, Mr. E. C. Thompson. 
A reading of the Board's letter did not indicate whether, 
by such letter, the Board had 


a) affirmed a position previously taken by it that it 
will not assert jurisdiction over the merits of unlawful 
assistance, influence and coercion occurring outside the 
actual election process ; or 

b) taken the position that the unlawful assistance and 


coercion charged by ALPA had not been submitted to 
that Board for determination; or 


ce) had passed upon the merits of such charges and 
found them without foundation, notwithstanding that 
no opportunity for submission of proof by ALP.A had 
been afforded or hearings held. 


I discussed these several alternatives with Mr, Thompson. 
In the course of such discussion, I stated that I did not 
believe that the Board’s position was that it had made a 
determination of the charges on their merits, since there 
had been no opportunity for the presentation of evidence 
nor an investigation thereon. Mr. Thompson replied by 
assuring me that the Board's decision of May 24 was not 
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intended to constitute a determination on the merits of 
ALPA’s charges. Concerning the other two alternative 
interpretations which I suggested, Mr. Thompson stated 
that such interpretations would best be left for the Board 
itself, and he indicated that an application by ALPA for 
clarification of that decision might properly be made and 
would promptly be acted upon by the Board. Such an ap- 
plication was made by ALPA on May 27, 1963 (Exhibit 
J to the Complaint), and the Board’s response thereto, 
dated June 5, 1963 (Exhibit L of the Complaint), states 
over Mr. Thompson’s signature, that ‘‘the decision made 
in the third paragraph of our letter of May 24, 1963... 
is clear and unambiguous.’’ 


9. ALPA has not been accorded an opportunity to submit 
evidence in connection with the charges of violation of the 
Act, nor hearings thereon, although requests therefor had 
been made by ALPA. The Board has not requested that 
ALPA furnish evidence of its charges, nor has it offered 


ALPA an opportunity to present such evidence. 


10. Should the Board proceed to issue a certification to 
the Allied Pilots Association in the pending proceedings, 
and should there subsequently issue a determination of 
the United States District Court for the Southern District 
of New York or of the United States Court of Appeals for 
the Second Circuit, finding that ALPA’s charges were in- 
deed well founded, ALPA could find itself wholly without 
a remedy, notwithstanding unlawful conduct directly af- 
fecting the pending election proceeding and ALPA’s status 
as bargaining representative. 

/s/ Hexry Weiss 
Henry Wiess 


Sworn to before me this 11th day of June, 1963. 
/s/ Mivprep R. Nese, Notary Public 


loled 
ad 


Affidavit of Charles H. Ruby 


Charles H. Ruby being duly sworn, deposes and says: 


1. I am President of the Air Line Pilots Association, 
International and a plaintiff in this action. 


2. This affidavit is given in support of plaintiffs’ motion 
for a preliminary injunction restraining the defendants 
herein from continuing to process a dispute concerning 
the representation of the pilots and copilots employed by 
American Airlines, Ine. until certain charges of Railway 
Labor Act violations affecting such pilots and copilots have 
been heard and determined. 


3. For the information of the Court, there is annexed 
hereto as Exhibit A and made a part hereof an affidavit, 
together with an accompanying appendix, submitted by 
plaintiffs to the United States District Court for the South- 
ern District of New York in support of plaintiffs’ motion 
for summary judgment with respect to said Railway Labor 
Act violations, The appendix annexed to that affidavit con- 
tains a summary, taken from the official transcript of testi- 
mony and other evidence before that Court, of the factual 
basis for the charges of Railway Labor <Act violations 
which, plaintiffs contend, must be heard before any election 
is conducted among the affected employees. 


4. This factual material is submitted to the Court herein 
not for adjudication in this action, but solely to advise the 
Court of the foundation for plaintiffs’ charges, and to 
demonstrate the need for a final determination on the 
merits of such charges before any election is conducted by 
the National Mediation Board. 


/s/ Cuar.es H. Rusy 
Charles H. Ruby 


Sworn to before me this 21st day of June, 1963. 
Hersert A. Levy 


Notary Public, State of New York No. 30-7526-400 
Nassau County Term Expires March 30, 1964 


78 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


63 Civ. 585 


Cuartes H. Rusy, etc., et al., Plaintiffs, 
—against— 
AmERIcAN AIRLINES, Inc., Defendant, 

—and— 

Nicuo.as J. O’ConNELL, JR., ete., et al., 

Additional Defendants, 
—and— 
JoserH V. Mannina, ete., et al., Intervenors. 


Affidavit of Charles H. Ruby 


Crry or WasHINGTON ) 
) ss.: 
District or CoLuMBIA ) 


Charles H. Ruby, being duly sworn, deposes and says: 


1. I am President of the Air Line Pilots Associations, 
International, and a plaintiff in this action. 


2. This affidavit is given in support of plaintiffs’ motion 
for summary judgment pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, granting the relief demanded in 
the complaint. 


3. In this action plaintiffs seek a judgment declaring 
the rights of the parties and a permanent injunction de- 
signed to correct the effects of past violations and prevent 
future violations by the defendants of the Railway Labor 
Act. 


4, The defendant American Airlines, Inc. and the indi- 
vidual defendants have independently and together been 
involved in unlawful assistance, influence and coercion with 
respect to the choice of collective bargaining representa- 
tives by the pilots of American Airlines, Plaintiff Air 
Line Pilots Association, International, has been the recog- 
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nized bargaining representative for the American pilots, 
and defendants’ unlawful acts have resulted in the under- 
mining of its representative status and capacity. Defend- 
ants have as well been engaged in unlawful negotiations 
concerning rates of pay, rules and working conditions of 
the pilot employees of American. This has also entailed 
illegal refusal on the part of American to bargain concern- 
ing such matters with ALPA and the participation of the 
individual defendants in such refusal. Plaintiffs’ motion 
for summary judgment would reserve with respect to relief, 
the amount of damages to be determined at a hearing. 


5. A motion for a preliminary injunction was hereto- 
fore made by plaintiffs. The intervenors also moved for a 
preliminary injunction. Hearings on such motions, as well 
as a motion by defendant American for the appointment 
of a Special Master, came on before Honorable Inzer B. 
Wyatt, Judge of the United States District Court, and were 
held between March 16, 1963 and May 3, 1963. Testimony 
was taken and exhibits received thereat. 


6. Final briefs were submitted with respect to the above- 
described motions on May 28, 1963. These motions are now 
pending for decision before Judge Wyatt. 


7. Prior to the making of this motion, plaintiffs at- 
tempted to secure the agreement of the other parties to 
the submission of all issues in the litigation to Judge Wyatt 
for final determination, notwithstanding that the only mat- 
ters pending before him were the previously described 
motions for preliminary injunction and for the appointment 
of a Special Master. Plaintiffs then indicated that, failing 
agreement, consideration would be given to the means by 
which ‘‘an early and final determination of the issues of the 
underlying litigation’’ could be achieved. Plaintiffs were 
then and are now of the view that it is in the interest of 
all parties that an all-inclusive final determination of the 
rights of the parties be had as soon as possible. It is my 
view that, whatever the decision on the motions for pre- 
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liminary injunction, to leave unresolved basic issues in- 
volved in the outstanding litigation is most undesirable, 
does not work toward the best interests of the employees 
involved, and does not promote stable labor relations. 


8. Accordingly, this motion for summary judgment is 
made. Plaintiffs do not believe that there are any ma- 
terial questions of fact which are in dispute, or which 
require a trial. Whatever factual disputes there may be 
relate to matters which are peripheral and not material. 
No facts in dispute are relied upon by plaintiffs in sup- 
port of this motion. Reference is made to the entire record 
taken before Judge Wyatt, consisting of a transcript of 
oral testimony and exhibits. Plaintiffs will refer to such 
material of record for the purpose of pointing out to the 
Court those undisputed facts appearing of record upon 
which this motion is based. The entire record is, by refer- 
ence, made a part hereof, and submitted in support of 
this application. For the convenience of the Court in its 
consideration of this motion, a statement of many of the 
material and undisputed facts is annexed hereto as Ap- 
pendix A. 


9. On June 5, 1963, and prior to the making of this 
motion, plaintiffs inquired of Judge Inzer B. Wyatt, in 
accordance with the procedures of this Court, whether he 
would accept a reference of this motion if the same were 
to be referred to him by the Judge presiding at Motion 
Part. Iam informed that on June 6, 1963 plaintiffs’ counsel 
received an affirmative reply to such inquiry. 

10. Plaintiffs have moved by order to show cause and 
not by notice of motion, since time is of the essence herein. 
For one, it is most desirable that this come as quickly as 
possible before Judge Wyatt, who now has the other mo- 
tions before him for decision. Moreover, all parties have 
stated their deep interest in an early determination of the 
issues which have heretofore been, in major part, thor- 
oughly treated by them in connection with the pending 
motions. 
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11. No previous application for the relief sought herein 
has been made. 
/8/ Cuartes H. Rusy 
Charles H. Ruby 


Sworn to before me this 8th day of June, 1963. 


City of Washington ) 
) SS.: 
District of Columbia ) 

Charles H. Ruby, being duly sworn, deposes and says 
that he is the Plaintiff in the within action; that he has 
read the foregoing Affidavit and knows the contents thereof ; 
that the same is true to his own knowledge, except as to 
the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes it to 
be true. 


Sworn to before me this 8th day of June, 1963. 


/s/ Witma A. Miter 
Notary Public in and for 
the District of Columbia 


My Commission expires September 1, 1963 


APPENDIX A 
Statement of Undisputed Facts 


I. ALPA’s Status as Recognized Collective Bargaining 
Representative of Pilots. 


A. ALPA has been collective bargaining representa- 
tive of American Airlines pilots since 1939. Each 
of the approximately 90 collective bargaining con- 
tracts covering the Amcrican Airlines pilots during 
that time was executed by ALPA, by its President, 
and only with the President’s approval of the con- 
tents of such contracts. (P. Ex. 17) 
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_ At the time most recent contract was signed, Ameri- 
can Airlines was satisfied that ALPA represented 
a majority of employees (Wischart 69). The Addi- 
tional Defendants don’t dispute ALPA’s status 
prior to the challenged negotiations as collective 
bargaining representative (Seham 2188). 


. The Section 6 Notices of Intended Change (openers) 
upon which the 1961-63 negotiations are based were 
exchanged between American Airlines and ALPA, 
by its President. American Airlines’ opener was 
addressed to ALP.A’s President, C. N. Sayen (P. 
Ex. 19). American Airlines’ request for the com- 
mencement of negotiations was also addressed to 
Sayen (P. Ex. 22). National Mediation Board medi- 
ation services in these negotiations were invoked by 
ALPA, by its President (P. Ex. 23). 


D. The contractual provision recognizing ALPA’s 
status as designated representative of the Ameri- 


can pilots was initialed and agreed upon in the 
first day of the current negotiations (Whitacre 
1370-71; P. Ex. 115). 


. American Airlines refusal to deal with ALPA, and its 
negotiations with and recognition of a rival group at 
a time when ALPA claimed continuing representative 
status. 


A. When efforts were unsuccessful in resolving a dis- 
agreement between the Pilot Negotiating Commit- 
tee and ALPA concerning the training and qualifi- 
cations of third crew members on jet aircraft, 
ALPA caused the negotiations with American, to 
which it had been a party since carly in 1961, to 
be recessed on or about December 6 (P. Ex. 52, 
Ruby 529). 


. On January 8, 1963, the AAL-MEC resolved to 
authorize ‘‘the American Airlines Negotiating Com- 
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mittee to conclude a contract and further to advise 
American Airlines management that the American 
Airlines pilots are agreeable to implementation of 
said contract with or without formal approval of 
the ALPA’”’ (P. Ex. 52). On January 16, 1963, 
O’Connell communicated the substance of the AAL- 
MEC resolution (P. Ex. 52) of January 8, to Whit- 
acre, and advised him that ‘*. . . it was the unani- 
mous concurrence of the MEC that they had the 
full backing of the entire pilot group ...’’ (O’Con- 
nell 253). On that basis, O’Connell asked American 
to negotiate with the additional defendants, not- 
withstanding ALPA’s objections, and its continu- 
ing claim to representative status, and to procced 
to an agreement, promising that the ultimate agree- 
ment to be reached would meet with ‘‘unanimous 
approval ... by the MEC and ratification by 75 
percent of the group ...,’? (Whitacre, 1598). 


. Prior to the January 16 discussion between Whit- 
acre and O'Connell, ALPA, informed of the Janu- 
ary 8, 1963 AAL-MEC resolution, notified C. R. 
Smith, President of American, that ‘‘any negotia- 
tions or agreements on behalf of the pilots in your 
employ must be conducted and made only with the 
presence and consent of this Association which is 
the recognized and authorized bargaining repre- 
sentative for such employees. Accordingly this is 
to advise you that all further negotiations must be 
conducted only by arrangement with this office. 
Agreements and implementation thereof can only 
be made with the consent of the President of the 
Association.”? (P. Ex. 54). This advice was re- 
stated in Ruby’s wire of January 18, 1963 to Smith 
and Whitacre (P. Ex. 57). 
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D. ALPA’s requests were rejected by American (P. 
Ex. 59, 66, 70) which proceeded to negotiate with 
the individual defendants 


‘‘virtually without interruption, including a 
number of weekends, Saturday and Sunday, 
along the way, maybe six or eight evenings, 
through until March 15.” (P. Ex. 131 [Lamond 
Deposition] p. 291). 


. Negotiations between American and the individual 
defendants, to the exclusion of ALPA commenced 
on or about January 16, 1963 (Whitacre 1599; 
O’Connell 253). Prior to these negotiations, the 
only evidence of authority or representative status 
presented to American by the individual defend- 
ants was their MEC resolution of January 8, 1963 
(P. Ex. 131 [Lamond Deposition] p. 287). That 
resolution was conecived and adopted by persons 
holding office within ALPA’s structure by virtue 


of their election by the pilot group to function with- 
in the Constitution and By-Laws of ALPA (O’Con- 
nell 204-5, 322). There had never been a vote or 
ballot of any kind by the American pilots request- 
ing the formation of a representing organization 
other than ALPA, or authorizing the conduct of 
the individual defendants (O’Connell 204). 


. The Company-O’Connell documents of March 15, 
1963, issued in two versions (P. Ex. 3-13; P. Ex. 
120-130) represent the agreements which defend- 
ants have reached as a result of the separate nego- 
tiations. These two purported agreements differ 
chiefly in that one of them names ALPA as a con- 
tracting party, and the duly designated representa- 
tive of American Airlines pilots, and the other does 
not name any labor organization as a contracting 
party and representative. On the same date, de- 
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fendant American filed a motion seeking the ap- 
pointment of a special Master to decide 


‘“‘whether a majority of defendant’s flight deck 
employees desire to continue to be represented 
for the purpose of concluding an agreement 
by the Joint Negotiating Committee [additional 
defendants]’’ (P. Ex. 2, [Wisehart affidavit] 
pp. 1-2). 
No tabulation of the wishes of pilots employed by 
American Airlines concerning representation by an 
organization other than ALP A had theretofore been 
sought or seeured (O’Connell 204). 


. The additional defendants disavow any 


“intention of asserting any continuing right to 
... [representative] status.’? (Scham 2214). 


Instead, the Allied Pilots Association was formed 
by them, on March 21, 1963, three weeks after the 
commencement of this action, to seck certification 
by the National Mediation Board as the representa- 
tive of pilots employed by American (Seham 2213- 
14; O’Connell 200-205). It was formed at a mecting 
of the AAL-MEC, the same MEC which had con- 
ecived and adopted the AAL-MEC resolution of 
January §, 1963 (P. Ex. 52). The March 21 meeting 
was called ‘‘for the specific purpose of ratifying’’ 
the Company-O’Connell documents of March 15, 
1963, and not for the purpose of forming a separate 
representing organization (O’Connell 202). 


I. It was not until sometime after April 12, 1963, the 
date on which Allied mailed blank authorization 
ecards to the pilots, that the pilots of American Air- 
lines were first consulted to determine whether they 
wished an organization other than ALPA to repre- 
sent them (O’Connell affidavit of April 24, 1963 at 
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p. 2). This consultation occurred after the substan- 
tial completion of the defendants’ challenged activi- 
ties which plaintiffs allege, produced a coercive en- 
vironment in which no freedom in the selection of 
representatives could be exercised by the pilots, 
an environment polluted with unlawful interference 
from which any emergent majority expression is 
considered as a matter of law to be the expression 
of a coerced majority. 


III. Interference, coercion and assistance. 


A. American’s perception of the dissidence between 
ALPA and the additional defendants, and its effort 
to broaden the separation. 


Prior to June 1962, other airlines situated similarly 
to American had progressed in negotiations with 
ALPA and the flight engineer representatives to- 
ward a reduction of the crew of jet aircraft from 
four to three men. All such reductions on other 
carriers are conditioned upon the use of a third 
crew member possessing the training and qualifica- 
tions recommended by the President’s Commission 
on the Airlines Controversy (Feinsinger Commis- 
sion) (Whitacre 1382; P. Ex. 26-34; Affidavit of 
C. H. Ruby submitted in advance of hearing at 
paragraphs 33, 35). The recommended training 
and qualifications includes a commercial pilot’s 
license and an instrument rating (C&I) (P. Ex. 27, 
p. 5). Similarly, ALPA’s Board of Directors had 
adopted, as mandatory policy, the requirement that 
reductions in the jet crew from four to three men 
should be negotiated only where the third member 
of a three man crew would possess such pilot quali- 
fications (O’Connell 292; P. Ex. 26 at p. 12). 


At the outset of the negotiations between American 
and ALPA which commenced in April 1961, and 
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continuously until at least June, 1962, it was the 
position of the AA pilot negotiating committee 
that American should continue to operate jet air- 
craft with a crew of four, and that a reduction to 
three men was unnecessary (O’Connell 327-38; 
Ruby 2199). American, in contrast, had proposed 
a reduction of four to three, with C & I for the 
third crew member in accordance with the Fein- 
singer recommendations, as early as October 1961 
(D. Ex. 25). 

The Feinsinger Reports, issued on May 25, 1961 
and October 17, 1961, both contained statements 
descriptive of ALPA mandatory policy on crew 
complement (P. Ex. 26, p. 12; P. Ex. 27, p. 5). 
American was very familiar with these reports at 
the time of their issuance, and was aware of the C & 
I requirements of ALPA policy in the 1962 negotia- 
tions (Whitacre 1380, 1382; P. Ex. 131 [Lamond 
deposition] at p. 173). 


Despite this awareness of mandatory ALPA policy, 
American, at the outset of discussions concerning 
a reduction of four to three jet crewmen, asked the 
pilot negotiating committee 


“‘How important is the Commercial and Instru- 
ment”’ (P. Ex. 42 at p. 2) 


The pilots’ reply was that 


“that depends on what you plan to do with 
the money you save.’’ (P. Ex. 42 at p. 2). 
Upon this foundation, the defendants constructed 


the framework for ultimate separation of the pilots 
from ALPA. 


C. H. Ruby was invited by the defendants to a 
meeting at the Hay Adams Hotel on July 22, 1962, 
hosted by Whitacre, to discuss the progress of 
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negotiations then pending (Whitacre 1241-42). At 
that mecting, O’Connell stated that, in his opinion, 
the third crew member could be adequately trained 
in a simulator, and that no C & I would be neces- 
sary (Whitacre 1243). Following O’Connell’s state- 
ment, Whitacre 


“got up out of his chair and said ‘Nick, I don’t 
think American can go along with this because 
we would be the only one in the industry that 
had taken this route.’” (Ruby 493) 


No reference was made in Ruby’s presence to 
Amcrican’s suggestion, made on June 29, that the 
pilots consider abandoning C & I. On August 2, 
1962, however, American proposed training for 
the third crew member which did not include the 
C&I: 
“‘Company indicated base minimum necessary 
to provide emergency relief, but expressed 
doubt as to ALPA’s ability to conclude agree- 
ment on this basis.’’ (P. Ex. 85). 


On several other occasions in addition to the August 
2 meeting, American continued to negotiate a reduc- 
tion in the jet crew without C & I while at the same 
time expressing doubt as to ALPA’s ability to con- 
clude such an agreement (O’Connell 301; Whitacre 
1275; Whitaere 1383). 


As of January 3, 1963, Whitacre testified that: 


“The Company committee heard little or noth- 
thing about what was going on between the 
pilot committee and ALPA so I asked Mr. 
O’Connell what the status of the committee 
was, how their appearances were coming, what 
was next, what was going to happen, and he 
wrote me this letter.’’? (Whitacre 1362-3). 
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In response to Whitacre’s questions, O’Connell 
wrote to Whtiacre on January 4, 1963 (P. 113). 
In that letter, O’Connell asked Whitacre to com- 
ment on 


‘‘The feasibility of including . .. a compulsory 
C &I for AAL flight engineers training similar 
to TWA, and the Taylor Board recommenda- 
tions .. . along with the agreed-to reduction 
in hours, increased duty rigs and pension im- 
provement as a necessary part of our agree- 
ment.’’ 


Whitacre replied to O’Connell’s letter by forward- 

ing to him by hand a letter in evidence as plaintiffs’ 

Exhibit 109. Whitacre in that letter stated that he 
“‘cannot understand why the Executive Com- 
mittee, composed of pilots from other airlines, 
would inject themselves in the American -Air- 
lines pilots negotiations.’’ 


In the upper right hand corner of Plaintiffs’ Ex- 
hibit 109 appear the words ‘‘revised version of 
proposed letter-turned down by NJO 1/4/63”. 
Whitacre testified that this letter was rejected by 
O’Connell sinee it did not furnish him with the 
support which he needed at that time: 


““Q. Did you prepare a response to Plaintiff’s 
Exhibit 114 to Captain O’Connell? 

“*A. Yes, sir, I did. 

“*Q. Did you show it to him? 

“CA, Yes, sir. I sent it to him with a messen- 
ger, I think. 

“‘Q. What happened to that? Was it re- 
turned? 

‘*A, He called and said this didn’t give him 
enough support to do him any good, and if this 
was the best letter I could give him, why just— 
just throw—he would throw it away and we 
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would forget the whole thing.’? (Whitacre 
1364). 


Such conduct oceurred prior to any claim by the 
individual defendants that ALPA had been dis- 
placed as bargaining representative of the Ameri- 
ean pilots. 


American has claimed, however, that ALPA’s au- 
thority as bargaining representative was termi- 
nated by the January 8 resolution (P. Ex. 52) of 
the AAL-MEC: 


“The AAL-MEC had good cause to terminate 
ALPA’s authority as an agent...’? (P. Ex. 1A 
at p. 7; P. Ex. 1B at p. 12). 


Contrary to the statements set forth in defendant’s 
brief, however, no claim was made even as of 
March 29, 1963 that ALPA’s status as bargaining 
representative was terminated. On March 20, 1963, 
at his deposition, James J. Lamond testified as 
follows: 


“Q,... did there come a time, let us say for 
convenience, starting from January 1, 1963 
and thence forward to the present, when if ever 
the American MEC direetly or indirectly or 
through the negotiating committee advised the 
Company that ALPA’s status as bargaining 
representative of the American pilots was cut 
off or terminated? 

“A. No, sir, not to my knowledge’’ (Lamond 
Deposition p. 317). 


Similarly on March 29, 1963, O’Connell testified: 


“‘Q. Captain, there is some evidence in this 
proceeding, a statement by American Airlines, 
which I will read to you and I will ask you 
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whether you are in agreement wtih it and 
whether it is, in your judgment, and your 
knowledge, a fact, and that statement is as 
follows: 


‘The AAL-MEC had good cause to termi- 
nate ALPA’s authority as an agent under 
the general rules of agency law.’ 


‘““My question to you, sir, is this. Did the 
American Airlines MEC terminate ALP.A’s 
authority as an agent? 


‘CA. No, sir.’’ (O’Connell 187). 


Indeed, O’Connell testified that ALPA would be 
a party to the agreements untimately reached if 
it saw fit to accede to the position of the American 
pilots. (O’Connell 191). As late as March 29, 1968, 
O’Connell asked Ruby to sign the documents con- 
stituting the purported agreement, on behalf of 
ALPA, advising him that the pilots were willing to 
have ALPA as their bargaining representative 
(O’Connell 231). 


. American’s offer to consider payment to the addi- 
tional defendants. 


Just prior to the commencement of separate nego- 
tiations between American and the additional de- 
fendants on January 16, 19638, they discussed the 
payment of wages by American to the additional 
defendants for time spent in negotiations: 


“Mr. O’Connell raised the question as to what 
would happen if all of this was completed, if the 
pilots went some other road other than ALP.A, 
what would the probabilities or possibilities of 
payment be, and my answer to Mr. O’Connell 
was that this was something that we would 
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have to consider when and if we ever got to 
that situation.”? (Lamond Deposition p. 301). 


The possibility of such payment is a matter still 
under consideration by American: 


‘““A, And that if that did become a situation, 
if he could demonstrate to me that he had made 
application to the Association and had been 
turned down, I would consider the payments 
of trips missed providing it was completely 
legal in terms of the Railway Labor Act; and 
on advice of counsel since that time, I have 
been advised that such a payment would be 
legal. Trips missed, not expenses, but no such 
payment has been made nor has the committee 
ever mentioned it again. 

“*Q. Now to whom would this payment be 
expended? I mean, with respect to whom was 
the request being made? Not for Mr. O’Connell 
himself, I am sure. 

‘A. No, it was in terms of the entire com- 
mittee. 

“Q. That is, the negotiating committee? 

‘CA, That is correct, sir. 

“<Q. So, I take it, based upon advice of coun- 
sel, that is still a matter that is pending, at 
least is still under consideration? 

“A. It is something we would consider when 
and if it ever got to be a true situation.”’ 


C. The conception and use of the substitute pages. 


On December 1, 1962, a document described as the 
crew complement document was initialed by Ameri- 
can and the committee of pilots (O’Connell 262-3). 
It purports to be an agreement setting forth the 
conditions under which the crew of American Air- 
lines jet aircraft may be reduced in size from four 
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to three men. The document, on its face, runs be- 
tween American and ALPA, as the contracting 
parties (P. Ex. 13). 


Following its initialing and at a time when Ameri- 
can was engaged in separate negotiations with the 
additional defendants over the protest of ALPA, 
the carrier sought the agreement of the other par- 
ticipants in the negotiations to the substitution of 
new pages for existing pages in the December 1 
document by deleting all reference therein to ALPA 
as a contracting party or as the representative of 
the pilots, and by referring instead to an unknown 
bargaining representative to be named at some fu- 
ture time (P. Ex. 131 [Lamond deposition] p. 333). 
Though there is an issue of fact as to whether 
ALPA was aware of the existence of the crew com- 
plement document prior to February, 1963, it is 
not disputed that ALPA was never furnished with 
a copy of this document prior to the hearing in 
this action (O’Connell 304), that the existence of 
this document was never disclosed, so far as O’Con- 
nell was aware, to any ALPA officer prior to Febru- 
ary, 1963 (O’Connell 2619), and that no mention 
was made of this document to Ruby by the pilots 
at their December 6, 1962 meeting (O’Connell 
2628-29). 

When asked for the date on which the substitute 


pages had been prepared, Whitacre testified that 
the preparation had initially been discussed with 


‘‘Mr. Wischart sometime along the middle of 
December, I suppose, or in that area’’ (Whit- 
acre 1472) 


He later altered his position regarding preparation 
and stated: 


“*.,. after thinking it over last night I realized 
that I had a timing error there and that the 
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interval between preparation and presentation, 
the entire interval involved was only about a 
week, three, four, five days before they were 
given to Captain O’Connell”’. (Whitacre 1677). 


These pages were actually presented by the com- 
pany to O’Connell on January 24, 1963 (Manning 
881). They were conceived after it became apparent 
to Whitacre 


“that we had a document that in its prepara- 
tion was inadequate and incorrect if the Air 
Line Pilots Association refused to sign it.” 
(Whitacre 1484) 


Whitacre discussed these pages with O’Connell 
about one day prior to January 24, 1963, the date 
on which they were submitted to the committee of 
pilots: 


“‘Q. Mr. Whitacre, did you discuss these sub- 
stitute pages before they were given to Captain 
O’Connell with anyone other than Mr. Wise- 
hart? 

e * ° 

“A. Yes. 

<Q, With whom did you discuss them? 

‘“‘A, Captain O’Connell. 

“‘Q. When did you discuss them with Cap- 
tain O’Connell? 

“A. Oh, probably a day or so before he was 
handed the copies. 

“<Q. And who other than Captain O’Connell 
was present, and yourself? 

“cA, Tam not sure anyone was, sir. I believe 
during a recess, as I remember this, J told him 
that we had been working on such changes and 
that I was going to give him copies of them 
to consider. 


“Q. Did you discuss with Captain O’Connell 
the time for the release or the delivery of such 
papers? 

‘SA. No, sir. 

“<Q. Did you discuss with Captain O’Connell 
the events which caused them to be delivered 
or upon which they would be delivered, rather? 

““A. No, sir. 

* * * 

‘*Q. Did you discuss these proposed substi- 
tute pages any time prior to their delivery to 
Captain O’Connell with persons other than 
Captain O’Connell and Mr. Wisehart? 

‘CA, There may have been further discussion 
within the company committee as to reading 
them—they were prepared and we were going 
to give them to Captain O’Connell, or some- 
thing like that. I don’t remember. To clarify 
it, I probably told Mr. DiPasquale and Mr. 
Lamond and may have shown them the copies— 
I don’t remember, sir. (emphasis supplied) 
(Whitacre 1481-83) 


Nothing contained in the O’Connell testimony at 
pages 2633-36 of the transcript conflicts with Whit- 
acre’s admissions of the Company’s role in con- 
ceiving and preparing the substitute pages. 
American thereafter sought the acceptance of the 
other parties to the substitute pages. They were 
proposed by the company to the pilots as well as 
to the engineers as amendments to an agreement 
purportedly reached approximately two months 
earlier. American’s efforts to secure acceptance 
of these pages were particularly vigorous and 
forceful. The negotiating notes for February 11, 
1963 stated that: 


‘““WBW opened by suggesting that Company 
and pilots attempt to get Engineers to sign 
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modified crew complement document. NJO 
agreed this would be a good move.” (P. Ex. 
106) 


The Company’s negotiating notes (P. Ex. 107), 
reveal the following occurrence at the negotiating 
session of February 12, 1963: 


‘“‘Whitaere indicated his desire that FETA 
demonstrate their willingness to go along with 
the Pilots regardless of the ALPA problem. 
““WBW asked Manning to initial the modified 
CCD so that negotiations can proceed. Some 
discussion followed—but no direct answer to 
the question. 


‘‘Manning stated clearly that he sees it as a 
timing problem. If we complete the deal and 
the pilots get out of ALPA and form a new 
organization, FELA will join that organiza- 


tion—but it must be an organiaztion. 
“NJO expressed surprise saying his under- 
standing was that if a new organization be- 
comes a necessity it would be formed by pilots 
and Engineers in unison.’’ (P. Ex. 107) 


O’Connell advised Schwartz, counsel to the flight 
engincers, that the pilots might proceed to exclude 
the flight engineers from the agreement to be 
reached in the absence of engineer consent to the 
substitute pages (Petree 2932). American offered 
to stipulate that: 


“the company and the pilots had no particular 
difficulty on the company’s proposed language, 
that the company and the pilots also were will- 
ing to agree on Mr. O’Connell’s alternate pro- 
posed language . . . but that neither the com- 
pany nor the pilots were willing to agree with 
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Mr. Schwartz’s proposed language . . . and 
that when an impasse was reached on those 
discussions, the company thereupon on Feb- 
ruary 20 withdrew its proposed alternate lan- 
guage and took the position that the language 
then in the redded out agreement should stand 
as is.’’ (P. Ex. 1381 [Lamond deposition] 339- 
340). 


While the substitute pages were outstanding and 
under discussion Whitacre expressed his desire 
that FEIA demonstrate their willingness to go 
along with the pilots (in approving the substitute 
pages) regardless of the ‘‘ALPA problem’’ (P. 
107; Whitacre 1489). In this regard, Whitacre 
testified : 


“‘Q. Was it at that time that you requested 
then or again that the engineers execute the 
crew complement document with the substitute 
pages as a part thereof? 

‘CA. Yes, sir, I think we discussed it at that 
time. 

“(Q. Who was it, Mr. Whitaere, that you were 
then proposing be party to the agreement in 
respect of which you wanted the engineers to 
initial? 

‘A, I think at that time we were discuss- 
ing their joining or merging with whoever 
became the bargaining representative or ac- 
cepted the contract, whether it was ALPA or 
a new organization, or whatever the bargaining 
representative might be of the pilots on Ameri- 
ean Airlines. 

““Q. Bargaining representative at that time 
or determined at some future time? What is 
it you were proposing? 
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“A, To be determined at some future time, 
when the contract would be signed and imple- 
mented.’? (Whitacre 1489-1490). 


“Q, Mr. Whitacre, in your discussions with 
the representatives of the engineers on Feb- 
ruary 12th, what did you say to them would 
be the party who would sign or execute this 
crew complement document as modified? 

“4 Well, I think I explained that we had a 
crew complement document that had been ini- 
tialed and now there was some question of 
whether or not it could be implemented or be- 
come part of the basic agreement because the 
erew complement document specifically men- 
tioned merger with ALPA for one thing, and 
the ALPA designation was used several other 
places. I explained that if we came to the 
point where the pilots formed another organi- 
zation and became a bargaining representa- 
tive, and came into the company with 75 per- 
cent ratification and asked the company to im- 
plement somewhere down the line, the engineers 
would have to decide whether they were going 
to merge with this organization, and if so we 
needed a piece of paper or a crew complement 
document, the wording of which would be ac- 
ceptable whether it was used by ALPA or 
the new bargaining representative, and sug- 
gested that changed pages be inserted and re- 
initialed.’’ (Whitacre 1492). 


American’s position on the question of who would 
execute the December 1 crew complement document 
on behalf of the pilots was the same as its position 
on who would execute the basic agreement ulti- 
mately to be reached: 
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“<Q. Well, you don’t know—the company said 
many things, but give me a chance—did the 
company say anything cither to the pilots or 
the engineers concerning who would be the 
parties to the basic agreement? 

‘““A. Oh, yes, sir, we had many discussions 
concerning that. 

“*Q. Did the company say essentially and in 
substance the same thing about the parties to 
the basic agreement that it said about the crew 
complement document? 

““A, Yes, sir.’’? (Whitacre 1504). 


The substitute pages were the subject of discussion 
until February 20, 1963 when they were withdrawn 
by American (Manning 885). On that date, the 
company reverted to the position that it had an 
agreement so far as the crew complement docu- 
ment was concerned with the Air Line Pilots As- 
sociation (Manning 948). 


The company withdrew its proffer of the substitute 
pages after the flight engineers had refused to 
agree to them and after American’s counsel had 
been unsuccessful in his attempt to secure a letter 
from the National Mediation Board attesting to 
the legality of such procedure, and stated, on Feb- 
ruary 20, 1963 


“the company’s position would revert and 
change back to the document dated December 
1, 1962.’’ (Manning 885). 


. The formation of a separate representing organi- 
zation. 


Prior to the formation of the Allied Pilots Associ- 
ation on March 21, 1963 at an AAL-MEC meeting 
called for another specific purpose (O’Connell 202), 
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Whitacre advised O’Connell that the agreements 
yet to be reached in the separate negotiations could 
not be implemented until O’Connell had formed an 
organization, since American 


‘“‘would need assurance that we were dealing 
with a responsible organization and formally 
organized group, so that they would be re- 
sponsible. We would need to know the names 
of officials and council chairmen, and probably 
counsel, and members of things like system 
board of adjustments, and things of that sort, 
and that is about as far as I expanded my 
explanation of what we needed, and one of the 
visiting members said, ‘We understand what 
you mean, and I don’t think there will be any 
question but what we will have a responsible 
organization. .. .’’? (Whitacre 1602). 


Whitacre has repeatedly advised the pilots that 


the agreements containing the benefits sought by 
them could not be implemented until they created 
a formal and responsible organization: 


“cA... . I have had occasion eight or ten 
times to tell both the pilots and the engineers 
that if ALPA didn’t accept this contract that 
the company couldn’t do business with any 
group unless they were represented by a for- 
mal and responsible organization.”’ (Whitacre 
1346) 


At a meeting of flight engineers in Los Angeles on 
February 26, 1963, to which Whitacre requested 
an invitation (Manning 924), Whitacre addressed 
the group, stating: 
“THE WITNESS: This is what I was ex- 
plaining, that the pilots would have to have a 
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formal organization before the company could 
even sign with them or implement or do any 
business at all. 

“Q. Did you explain at that mecting what 
you meant by a formal organization? 

“CA. I think I did, yes, sir. 

<Q. Will you tell us what you then said? 

“A. I think I said that they would have to 
go through the formality of determining a 
bargaining representative, they would have to 
have officers, they would have to have an ad- 
dress, attorney, counsel, chairman and so 
forth.”’ (Whitacre 1347) 


E. Other assistance and coercion. 


1. 


Over 130 copies of the Company-O’Connell docu- 
ments of March 15, 1963 were prepared by 
American for O’Connell (O’Connell 2831). Of 
these, a ‘‘limited quantity’? were prepared by 
American with the name of the Air Line Pilots 
Association as a contracting party, following 
the establishment on March 21, 1963 of the 
Allied Pilots Association, so that O’Connell 
could ‘‘make a pass’? with this agreement at 
Mr. Ruby (O’Connell 2834). 


. American provided the committce with meeting 


rooms and clerical facilities (Whitacre 1335) 
and participated in the preparation of a docu- 
ment designed solely for the purpose of selling 
the proposed agreement to the pilots and en- 
couraging them to ratify it (O’Connell 2747). 
O’Connell testified concerning this document as 
follows: 


‘¢A, This was a document that was pre- 
pared for use at the MEC meeting that was 
held in March at the Commodore Hotel and 
later to be used as a method of explanation 
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at the various meetings to be held around 
the system. 

“‘Q. And who prepared it? 

“A, I believe it was prepared by Mr. 
Lyons and Mr. Mahon. 

‘“*Q, And was it used at all in connection 
with your meeting with the company? 

“A, Not to my knowledge... .’’ (O’Con- 
nell 2747-48) 


3. As a condition of securing the benefits of the 
agreement being negotiated with the pilot com- 
mittee, American insisted that the AA Chapter, 
FEIA relinquish its representation rights 
(Whitacre 1558-59; 1764). Indeed, at the nego- 
tiating mecting of February 1, 1963, Wisehart 
stated to the engineers: 


“If you want to discuss your Section 6 the 
company’s position is that we are at an 


impasse. If you want to discuss the pro- 
posed merged deal you forget your Section 
6.”? (P. Ex. 100; Manning 952-53). 


Manning’s difficulty in securing a response from 
American to his requests for consideration of pro- 
posals made by the AA Chapter, FEIA, produced 
his ultimate request that O’Connell and the Joint 
Bargaining Committee seek a wage proposal for 
flight engineers from American (Manning 2450-51; 
O’Connell 2684-85). 


. American’s acknowledgment that the separate nego- 
tiations had produced support for a separate repre- 
sentative. 


At a meeting on January 30, 1963 at American’s 
offices, attended by Messrs. Whitacre, Sadler, 
Spater, Ruby and Weiss, Whitacre expressed his 
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confidence that in view of the benefits contained in 
the agreements then being negotiated, the addi- 
tional defendants would reecive almost unanimous 
support from the pilot group: 


“Mr. Weiss, I believe, about this time, or a 
littie later, addressed a statement to’ me and 
said ‘Don’t you know that this has been a real 
rough committee over the years and the pilots 
on American Airlines have never completely 
supported this committee.’ and I said, ‘Yes, 
Mr. Weiss, four years ago I would have said 
this was true, or two years ago it was probably 
true, but there is something you don’t under- 
stand about the situation now; since the pro- 
posal in July and the news of this solution of 
guaranteed employment for the second officers, 
reduction in hours for all flight crew members 
and improved working conditions, which is 
what the American pilots have always tried to 
negotiate, in my opinion, 100 percent, or very 
near 100 percent, of the pilots on American Air- 
lines will completely support this committee.’ ”’ 
(Whitacre 1711). 
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UNITED STATES DISTRICT COURT 
THE DISTRICT OF COLUMBIA 
Civ. No. 1544-63 


Am Lixg Puwots Association, Iw TERNATIONAL, et al., 
Plaintiffs, 
—against— 


NationaL Mepration Boarp, et al., Defendants. 


Affidavit of Nicholas J. O’Connell, Jr. 


Srare or New York, 
County or New York, ss.: 


NICHOLAS J. O’CONNELL, JR., being duly sworn, 
deposes and says: 


1. I am the acting President of Allied Pilots Association, 
a labor organization representing the overwhelming ma- 
jority of pilots and co-pilots on American Airlines. 


2. This affidavit is submitted in an action brought by the 
Air Line Pilots Association, International, against the 
National Mediation Board and shall demonstrate the irrep- 
arable injury which will be suffered by the pilots of 
American Airlines by any further delay in the representa- 
tion proceedings now pending before the National Medi- 


ation Board. 


3. On April 24, 1963, Allied filed a representation peti- 
tion with the National Mediation Board pursuant to the 
provisions of the Railway Labor Act. This petition was 
supported by signed authorizations from the overwhelming 
majority of American <Airline pilots, and authorization 
eards from some 90% of American’s pilots were finally 
submitted to the Board in support of this petition. Section 
2, Ninth of the Railway Labor Act requires the Board to 
investigate and certify to the carrier within 30 days of 
the date of such petition the identity of the bargaining 
representative for the group of employees involved. Be- 
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cause of repeated interventions by the plaintiff in this 
action and an investigation of the plaintiff’s charges by 
the Board, ballots were not ready to be mailed to the 
pilots until this week. Even at that time, much more than 
the 30 days permitted under the Act would have elapsed, 
due to the interference of ALPA, and still more time 
would have been required for the mailing and final tabu- 
lation of the ballots. 


4. One of the major reasons for the formation of the 
Allied Pilots Association was the refusal by ALPA to 
join in a contract which had been negotiated by the duly 
elected leadership of American’s pilots and which re- 
flected the desires of the overwhelming majority of those 
pilots. This agreement was negotiated by the only com- 
mittee ever authorized to deal with the company on behalf 
of the American pilots, The Negotiating Committee had 
been selected by the Master Executive Council of American 
Airlines Pilots, which consisted of the only group of repre- 
sentatives directly elected by American Airline pilots. 
Only because of a desire to protect its political position 
among the pilots on other airlines did ALPA refuse to 
join in the agreement reached by this Negotiating Com- 
mittee. For these same reasons, it began legal proceedings 
in the New York Federal Court, repeatedly interferred 
with the progress of the NMB proceedings, and finally 
brought this action against the NMB itself. 


5. The agreement I have just described was reached on 
or about March 15, 1963. To this date, and exclusively due 
to the harassing tactics of ALP.A, the company has refused 
to sign the agreement or implement it in any particular. 
Irreparable Monetary Loss To American’s Pilots. 


6. The agreement intended to cover American’s pilots 
at this time contains no provision for retroactivity. 


7. It is a truism that improved working conditions can 
never be made retroactive. A man whose hours of work 
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were to be reduced almost three months ago has lost, and 
can never regain, the benefits of that reduction. 


8, I estimate that the agreement covering American’s 
pilots was to bring them some $6 million per year worth 
of benefits. In the simple arithmetic which no one can fail 
to understand when it affects his own livelihood, this 
means that the agreement produces an average in benefits 
of $10 per day for each pilot, $16,000 per day for the 
American piolt group, and $480,000 per month for the 
pilot group. These benefits would be achieved at the same 
time as the pilots would be averaging some three to five 
days less duty time per month. Thus, ALPA’s interfer- 
ence with the pilots’ representation rights has already cost 
American’s pilots $1.5 million. 


9. Some of the specific types of benefits which are daily 
being denied to American’s pilots by ALPA’s action and 
which are irrecoverable include: 


(a) More than an 11% straight reduction in flying 
hours. 


(b) More than a 20% reduction in duty hours. 


(c) Company contributions to pension and retire- 
ment plan totaling some 20% of payroll. 


(d) A health and accident program 75% financed by 
the company. 


(e) A 150% improvement in sick leave benefits is 
not being put into effect. Pilots who fall ill before 
the contract is implemented may actually find that 
they are cut off from all salary and wages because 
ALPA has interfered with the implementation of the 
contract. 


(f) Promotions, transfers to higher paying types 
of equipment, transfers to more desirable routes and 
schedules, opportunities for training, job security for 
all junior pilots—all of which are of daily concern and 
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enormous financial and personal significance to Ameri- 
can’s pilots—are being delayed, diminished and de- 
stroyed by ALPA’s interference with the implementa- 
tion of an agreement between the company and the 
representative chosen by more than 90% of the pilot 


group. 
Grievance Representation. 


10. It has been said that a collective bargaining agree- 
ment is more than simply a contract; it is a way of life. 
It governs and controls the wages and most minute detail 
of the employees’ working conditions and their relation- 
ships with their employer. The Railway Labor Act pro- 
vides statutory procedures for the protection of employees’ 
rights under agreements and for the successful and peace- 
ful administration of contracts. Any prolonged uncertainty 
as to the identity of the collective bargaining representa- 
tive can produce nothing but strife, chaos and the loss or 
deferral of important rights to the employees. 


11. In March of 1963, there were eight grievances pend- 
ing before the System Board of Adjustment. Of these 
eight, six grievants flatly refused to have ALPA process 
or represent them, and these grievances are still pending 
and unresolved. Only one grievant was willing to proceed 
with the disposition of his case with the assistance of 
ALPA. The other grievance was settled with the company, 
but without any assistance or aid by ALPA. It is intoler- 
able that an individual be asked to either defer the vindi- 
cation of his rights or accept the assistance of a labor 
organization and individuals whom he finds odious and 
unacceptable. 


Impounded Membership Dues and Captive Members. 


12. There are some 1,100 American Airline pilots who 
have refused to pay their dues and assessments to ALPA. 
Under ALPA’s own constitution and by-laws, these pilots 
are not permitted to participate in ALPA’s affairs and 
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are not given full representation services. There are ap- 
proximately another 150 pilots who have been expelled 
by ALPA or who have resigned. 


13. Despite the fact that many of these pilots have made 
written demands for the termination of their membership 
in ALPA and for the return of their pre-paid dues, ALPA 
arbitrarily refused to honor their requests. I don’t know 
whether this quite comes within the scope of the Thirteenth 
Amendment and involuntary servitude, but I do know that 
these pilots have been deprived of their money by an 
organization which no longer represents them and with 
which they want no further connection. Until the pending 
representation question is resolved and these pilots have 
an organization which is free to represent them without 
reservation, their individual ability to recover this money 
is at best problematical. 


14. In contrast to ALPA’s use of converted funds, Allied 
has existed solely on the voluntary contributions of the 
American pilot group. This in itself should be sufficient, 
in light of the never ending harassment by ALPA and the 
costs inflicted on Allied, to give the lie to allegations of 
aid and assistance by the company. Over 1,200 American 
pilots have contributed an average of $100 to $140 per pilot 
to defray the expenses of opposing the actions taken by 
ALPA, supposedly in their behalf. 


The Balance of Equities And Irreparable Injury. 


15. Contrary to the repeated suggestions in ALPA’s 
moving papers, the contract by which the company gave it 
recognition expired some two years ago. This was true 
during the entire period of negotiations about which ALPA 
has complained to the New York Federal Court, to the 
Mediation Board and now to this Court. Therefore, ALPA 
cannot claim any injury to a contractual right. 


16. ALPA has never been certified as the bargaining 
representative of American’s pilots. It cannot complain 
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of any injury to an alleged right arising from such certi- 
fication. 


17. The only rights to representation are those derived 
from the desires of employees. The only function of a 
labor organization is as a channel through which those 
desires and aspirations can be expressed. The pilots on 
American Airlines have already unmistakably expressed 
their choice of Allied and their rejection of ALPA. There 
is no reason in law, equity, or justice why they should be 
denied or delayed in their right to obtain a final, formal 
certification of their views in a democratically conducted 
election. ALPA cannot suffer any irreparable injury 
through such a procedure—The pilots’ injury can only be 
worsened and aggravated by further delay. 


18. We pray that the Court will not be misled by the 
voluminous and irresponsible charges repeated here by 
ALPA. We have already shown them to be a tissue of 
lies in two other forums. We respectfully and urgently 


request that the National Mediation Board, the agency 
entrusted with the maintenance of uninterrupted air com- 
merce in this country, be permitted to fulfill its statutory 
function and comply with its statutory obligations. 


Nicnotas J. O’ConneELL, JR. 


Sworn to before me this 20th day of June, 1963 
Martin SeHAM 


Martin Seam, Notary Public, State of New York, No. 
31-3584415, Qualified in New York County, Commission 
Expires March 30, 1965. 
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Affidavit of Thomas A. Tracy 


Crry or WasHINGTON, 
District oF CoLUMBIA, 88.: 


Thomas A. Tracy, being first duly sworn, deposes and 
says: 


1. I am the Assistant Executive Secretary of the Na- 
tional Mediation Board and, as a part of my official duties, 
have custody of the Board’s files and records, including 
the case now docketed as NMB Case No. R-3619. I have 
examined the Board’s files and records relative to the 
representation dispute involving Pilots and Copilots em- 
ployed by American Airlines, Inc., hereinafter referred to 
as ‘‘American’’, and find that such files and records con- 
tain the following information relative to this dispute. 


2. On April 24, 1963, the Allied Pilots Association, here- 
inafter referred to as ‘‘Allied’’, filed an application with 
the National Mediation Board for investigation of a repre- 
sentation dispute under Section 2, Ninth, of the Railway 
Labor Act, amended (45 U.S.C.A., Section 152, Ninth) 
among Pilots and Copilots, employees of American. The 
application showed the Air Line Pilots Association, Inter- 
national, hereinafter referred to as ‘“‘ALPA”’, as the other 
party to the dispute. On the same date, April 24, 1963, 
the Board notified the Carrier and the President of ALPA 
of receipt of this application and requested the Carrier to 
furnish the total number of employees covered by this 
application. Copy of Board’s letter of April 24, 1963, is 
attached marked Exhibit (1). On April 26, 1963, Mr. W. B. 
Whitacre, Vice President Personnel of American, addressed 
a letter to this Board stating there are 1513 non-manage- 
ment Pilots and Copilots actively in the employ of Ameri- 
can and 58 on leave, no Pilot or Copilot being on furlough, 
making a total of 1571 employees involved. On May 6, 
1963, Mr. Henry Weiss, Counsel for ALPA, addressed a 
telegram to this Board requesting that further action by 
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the Board be held in abeyance pending determination of 
an action in the District Court in New York, or that this 
Board hold a hearing in connection with matters described 
in his telegram. That telegram is attached to the complaint 
filed by the petitioner as' Exhibit (EH). On May 8, 1963, 
the Board addressed a telegram to Mr. Whitacre, Vice 
President Personnel, American Airlines, Inc., New York; 
Charles H. Ruby, President, Air Line Pilots Association, 
International, Chicago; Henry Weiss, c/o Cohen & Weiss, 
New York; Nicholas J. O’Connell, Jr., Acting President, 
Allied Pilots Association, Redondo Beach, California; 
Martin C. Seham, Attorney, New York; and A. Alfred 
Della Corte, Mediator of the National Mediation Board, 
New York, advising all concerned that the application of 
Allied for representation dispute among Pilots and Co- 
pilots of American has been assigned NMB File No. 
C-3351 and that Mediator Della Corte would commence an 
investigation of this dispute in New York on Friday, May 
10, 1963. Copy of that telegram is attached marked Ex- 
hibit (2). 


3. In addition, Mediator Della Corte was directed by the 
Board to conduct the usual preliminary investigation of 
this kind. In addition, he was further directed to conduct 
a special and unusual investigation in respect to the allega- 
tions above referred to of counsel for ALPA and was 
directed to secure and forward to the Board copies of all 
pleadings, briefs and reply briefs filed by any party to 
the New York litigation which was identified by Docket No. 
63, Civil 585, in the Southern District of New York. Medi- 
ator Della Corte reported on the results of such investiga- 
tions and arranged with American ALPA, Flight Engi- 
neers’ International Association, hereinafter referred to 
as ‘‘FEIA’’, and Allied to file with this Board copies of 
all pleadings, briefs and reply briefs in the legal proceed- 
ings standing before the United States District Court for 
the Southern District of New York above-mentioned, to- 
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gether with any other statement which the parties wished 
to file. The material filed with the Board included the 
complaint, amended complaint, and intervenor’s complaint 
in the New York action, attached to the complaint as 
Exhibits (A), (B), and (C); ALPA’s memorandum, at- 
tached to the complaint as Exhibit (F); a statement on 
behalf of Allied forwarded by Mr. Seham’s letter of May 
16, 1963, attached hereto as Exhibit 3; and a statement by 
American dated May 16, 1963, attached hereto as Exhibit 
(4). In response to the Board’s inquiry, American by a 
wire dated May 16, 1963, copy attached as Exhibit (5), 
requested that matters except the representation dispute 
be held in abeyance. The telegram of Mr. Ruby (Exhibit 
G to the complaint) was duly received. In addition, the 
Board received briefs filed in the New York proceedings, 
copies of portions of transcript, including a copy of Judge 
Wyatt’s memorandum dated April 26, 1963, a copy of 
which is attached as Exhibit (6). 


4, Each of the three members of the Board reviewed 
personally the material submitted in connection with the 
New York action, as well as the various statements filed 
by the parties to that action. As a result of this review, 
the Board came to the conclusion that ALPA’s charge of 
interference, assistance, influence and coercion related 
almost entirely to the circumstances surrounding the nego- 
tiations of the agreement identified as the March 15, 1963 
Agreement between American and ALPA’s Master Execu- 
tive Committee, American Airlines. The Board was com- 
pletely familiar with these negotiations because a sub- 
stantial part of them had been carried on in the presence 
of a representative of the Board. After full consideration, 
the Board concluded that it has made an adequate investi- 
gation of the charges made by ALPA and that the investi- 
gation had disclosed no facts to indicate that a representa- 
tion election by secret ballot could not be held free of 
interference, assistance, influence or coercion by the Car- 
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rier. Having arrived at this conclusion on May 24, 1963, 
the Board authorized a letter to be addressed to Messrs. 
W. B. Whitacre, Charles H. Ruby and Nicholas J. O’Con- 
nell, Jr., copies to Attorneys Henry Weiss and Martin C. 
Seham, under date of May 24, 1963, setting forth the results 
of the Board’s study of the material submitted following 
Mediator Della Corte’s preliminary investigation and 
denying the request of ALPA that the procecding of the 
application be deferred pending the outcome of the current 
litigation. The parties were also advised that no further 
preliminary processing appeared to be warranted. Copy 
of this letter is attached to the complaint of the plaintiff 
as Exhibit (I). In that letter the parties were advised 
that the application filed by Allied was being docketed as 
NMB Case No. R-3619 and that a mediator would be as- 
signed for further handling in accordance with the Board’s 
usual procedures. The Board also received copy of Mr. 
Weiss’ telegram of May 24, 1963, attached to the complaint 
as Exhibit (H), and on the same day requested clarifica- 
tion by telegram, copy attached as Exhibit (7). The Board 
received Mr. Weiss’ letters of May 27, 1963, and May 31, 
1963, attached to the complaint as Exhibits (J) and (K). 
The Board, thereafter, in executive session, again consid- 
ered ALPA’s request and having concluded that there was 
no reason to alter its previous conclusion, authorized the 
letter of June 5, 1963, attached to the complaint as Ex- 
hibit (L). 


5. On May 28, 1963, the Board notified the Carrier and 
the parties to the dispute, namely ALPA and Allied, that 
Mediator Della Corte would be at the Bristol] Hotel, New 
York City, on Monday, June 3, 1963, to investigate Case 
No. R-3619. Copy of this telegram is attached as Exhibit 
(8). 

6. Mediator Della Corte resumed his investigation of 
Case No. R-3619 on June 3, 1963, as scheduled. On June 
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12, 1963, Mediator Della Corte telegraphed the Board giv- 
ing the results of his investigation which were that Allied 
had submitted a sufficient number of signed authoriza- 
tion cards, under the Board’s rules and regulations, to 
justify the fact that a representation dispute existed, and 
recommended authority be granted to conduct a mail ballot 
election. among the employees involved. Copy of telegram 
of June 12, 1963, is attached as Exhibit (9). On June 13, 
1963, the Board telegraphed Mr. Della Corte: 


‘“Rutel Case R-3619. Based on your report Board 
finds dispute exists among pilots and copilots, em- 
ployees American Airlines and authorizes mail ballot 
election using agreed to eligible list.”’ 


The mediator procecded with preparations for an election 
as directed, which preparations included compilation of 
a list of the eligible employees, copy of which was fur- 
nished to both Allied and ALPA for inspection and criti- 
cism, if any. The mediator was prepared to send mail 
ballots to all Pilots and Copilots on the eligible list on 
Friday, June 21, 1963, with return of the ballots for count- 
ing in New York City on July 16, 1963. However, on June 
18, 1963, a temporary restraining order was issued by 
Judge David A. Pine of the United States District Court 
for the District of Columbia, directing the Board to with- 
hold the conduct of this election pending a hearing before 
the Court on June 27, 1963, on the subject of issuance of 
a preliminary injunction against the conduct of the elec- 
tion. Upon receipt of this temporary restraining order, a 
telegram was addressed to all coneerned in Case No. R- 
3619, notifying them the Board’s investigation was being 
recessed immediately in compliance with Judge Pine’s 
temporary restraining order, copy attached as Exhibit 
(10). On June 20, 1963, the Board received a copy of letter 
dated June 19, 1963, from Mr. O’Connell, President of 
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Allied, addressed to American, copy attached as Exhibit 
(11), the last paragraph of which states: 


“Be hereby advised that in view of the grave circum- 
stances existing, the Allied Pilots Association refuses 
to consider further any explanations or delays in the 
recognition of its proper bargaining status or the sign- 
ing and implementation of its collective bargaining 
agreement. The American Airline pilots intend to take 
every action necessary to achieve their just rights.” 


7. It has been the consistent position of the National 
Mediation Board since its creation under the 1934 amend- 
ments to the Railway Labor Act, that this Board has no 
legal authority to investigate and pass upon charges of 
carrier interference, assistance, influence and coercion in 
connection with representation of carrier employees, ex- 
cept to take the necessary steps to sce that the actual elec- 
tion procedures shall be free from such actions by the 
Carrier. The Board’s policy in this respect is clearly 
enunciated in letter addressed on November 9, 1942, to Mr. 
H. W. Fraser, President of the Order of Railway Conduc- 
tors, the pertinent portions of which are attached as Ex- 
hibit (12). 


8. Section 2, Ninth, direets the Board to complete the 
investigation and to certify a representative within thirty 
(30) days of the request for its services. The Board con- 
siders it its duty in a representation dispute to proceed as 
rapidly as possible without prejudice to the rights of dis- 
putants to complete the investigation and to certify a rep- 
resentative. The Board is also of the opinion that in this 
ease the personal knowledge of its members, its study of 
the New York litigation, and the voluminous material sub- 
mitted by the parties constitutes a full and complete in- 
vestigation and that no further investigation is needed 
prior to the election which it proposes to conduct, and 
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that its failure to conduct an election promptly will have 
an adverse effect on its efforts to maintain peace in the 
air transport industry. 


Tuomas A. Tracy 
Assistant Executive Secretary 


Subscribed and sworn to before me this 24th day of 


June, 1963. 
Wri G. GiInsevaNncEeR 
Notary Public 


Exuit 1 
April 24, 1963 
Mr. A. DiPasquale 
Asst. Vice President—Labor Relations 
American Airlines, Ine. 
633 Third Avenue 
New York 17, New York 


Mr. Charles H. Ruby, President 
Air Line Pilots Association, Intl. 
55th Street & Cicero Avenue 
Chicago 38, Illinois 


Gentlemen: 


We have an application from the Allied Pilots’ Asso- 
ciation to investigate a representation dispute under the 
provisions of Section 2, Ninth, of the Railway Labor Act 
among the following employees of the American Airlines, 
Ince. : 


Pilots and Copilots 


Mr. DiPasquale is requested to furnish the total num- 
ber of employees covered by this application and he is 
also invited to submit any other statement he may care 
to make. 
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Our records indicate that the employees are presently 
represented by the Air Line Pilots Association, Interna- 
tional and Mr. Ruby is invited to submit any statement 
he may care to make with respect to this application. 


Very truly yours, 


&. C. THorrson 
Executive Secretary 


ce-to: Mr. Nicholas J. O’Connell, Jr. 
Acting President 
Allied Pilots’ Association 
645 Paseo De La Playa—Apt. 302 
Redondo Beach, California 


Mr. Nicholas J. O’Connell, Jr. 

c/o Martin C. Seham, Attorney at Law 
205 West 34th Street 

New York 1, New York 
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EXHIBIT 2 
GOVT-PD F-MD 4:25 p.m. 
NATIONAL MEDIATION BOARD 5-8-63 


W. B. Whitacre, Vice President, Personnel 
American Airlines 

633 Third Avenue 

New York 17, New York 


Charles H. Ruby, Pres. 

Air Line Pilots Assn., Int’l 
55th Street and Cicero Ave. 
Chicago 38, Illinois 


Mr. Henry Weiss 

Cohen and Weiss 

50 Bast 42nd Street 
New York 17, New York 


Nicholas J. O’Connell, Jr. 

Acting Pres. 

Allied Pilots’ Association 

645 Paseo De La Playa—Apt. 302 
Rendondo Beach, California 


Martin C. Seham, Esq. 
205 West 34th St. 
New York 1, New York 


A. Alfred Della Corte 
Bristol Hotel 
New York, New York 


Application of Allied Pilots Association for investiga- 
tion of representation dispute among pilots and copilots 
of American Airlines, Inc. has been assigned our file C- 
3351. Mediator A. Alfred Della Corte will be at Bristol 
Hotel, New York City on Friday, May 10, 1963 to com- 
mence preliminary investigation. Please acknowledge and 
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advise who will represent you. Joint Whitacre, Ruby, 
Weiss, O’Connell, Seham, Della Corte. 


E. C. THompson 
Executive Secretary 
National Mediation Board 


EXHIBIT 3 
BEFORE THE NATIONAL MEDIATION BOARD 


Re: Application of Allied Pilots Association for Certifica- 
tion as Representative of Pilots and Co-Pilots of 
American Airlines. 


STATEMENT OF POSITION OF 
ALLIED PILOTS ASSOCTATION 


In response to the suggestion of Mediator Della Corte, 
we are hereby submitting, on behalf of Allied Pilots Asso- 
ciation, a statement of our position with respect to our ap- 
plication for certification as the representative of the pilots 
and co-pilots of American Airlines. The single purpose of 
this memorandum is to state our views as to why the Board 
should proceed directly with the procedures for the certi- 
fication of Allied Pilots Association and why there should 
be no exception in this case to the statutory obligations of 
the Board to proceed expeditiously in certifying the ap- 
propriate representative. 


The Facts 
90% Authorization 


The determinative facts are few and simple. Indeed, 
the single and indisputable fact of overwhelming signifi- 
cance is that some 90% of the pilots and co-pilots in the 
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employ of American Airlines have designated the Allied 
Pilots Association (hereinafter ‘‘Allied’’) as their bar- 
gaining representative. On the basis of the cards received to 
that date (approximately 77%), Allied filed an application 
with the Board on April 24, 1963, requesting certification. 


The Board has already been informed of the manner 
in which the authorization cards were secured. Indeed, 
before Allied mailed the authorization-to-act cards, Board 
representatives were consulted as to the proper procedures. 
Every precaution was taken by Allied to proceed in a 
straightforward and unimpeachable manner. The cards 
were sent by mail to all pilots and co-pilots employed by 
American Airlines. The mailing did not include any litera- 
ture threatening harm to those failing to sign or promising 
benefits to those who did sign. Each card was accompanied 
by an addressed envelope which was used by the individual 
pilot to return his card. The returned envelopes were kept 
unopened and finally unsealed and counted in the presence 
of a committee of distinguished and disinterested pilots 
and in the presence of a representative of the Honest Bal- 
lot Association. This committee then swore to an affidavit 
describing this counting procedure. (A copy of that affi- 
davit was submitted to the Board in conjunction with Al- 
lied’s original application.) 


Further Evidence of Allied’s 
Overwhelming Majority Status 


The unmistakable and swift expression of support by 
some 90% of American’s pilots more than satisfies the 
requirements of the Act for prompt certification. How- 
ever, there is still further evidence of the support for Allied 
and the rejection of ALPA. This includes the fact that 
more than 1,200 American pilots have refused to pay dues 
and assessments to ALPA and, consequently, are held in 
bad standing by that organization; according to ALPA’s 
constitution and by-laws, any such pilot 
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‘*,.. Shall henceforth for the duration of such period 
of bad standing be deprived of all rights to partici- 
pate in any activities of the Association in any man- 
ner whatsoever and he shall, while in bad standing, 
be denied all of the rights, privileges, and benefits 
whatsoever of membership in the Association.’’ 


In sharp contrast is the fact that Allied is being main- 
tained solely by voluntary contributions by American’s 
pilots. 


Prior to the creation of Allied, its officers served as the 
elected representatives of American’s pilots, as members 
of the American Master Executive Council, and the pilot 
Negotiating Committee.* Because of differences of opin- 
ion between the American MEC and the executives of 
ALPA as to what constituted ALPA policy, intra-union 
charges were leveled against the individual members of 
the pilot Negotiating Committee. (These charges ultimate- 
ly led to the expulsion of the entire Negotiating Commit- 


tee, with the exception of one pilot who was also an officer 
of ALPA.) When these charges became known to the 
pilots in the field, petitions were signed spontaneously by 
some 800 pilots, asking that they be joined by ALPA 
as co-defendants to the charges. 


There has been no showing of support to speak of among 
the pilots of American Airlines for continued representa- 
tion by ALPA at this time. Of all the ballots received by 
Allied, only two indicated disapproval of Allied’s action. 
Since the result of the balloting became public, ALPA has 
made no claim that the majority of American’s pilots pres- 
ently wish it to continue as their representative. 


*Tho Master Executive Council (MEC) was composed of chairmen of the 
various local councils. These chairmen were directly elected by American’s 
pilots and were the only representatives popularly chosen solely by American 
pilots prior to the balloting by Allied. The MEC appointed the Negoiating 
Committee. 
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The Necessity of Prompt Action 


The Railway Labor Act’s primary purposes are to pro- 
tect and satisfy employees’ rights of representation, 
thereby avoiding interruptions to commerce. It is to ef- 
fectuate these purposes that Section 2, Ninth, of the Act 
states: 


“If any dispute shall arise among a carrier’s em- 
ployees as to who are the representatives of such em- 
ployees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of 
the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to cer- 
tify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the 
same to the earrier.’? (Emphasis added.) 


We understand that as a practical matter and as a 
consequence of the administrative burden, the Board may, 
on occasion, be unable to fulfill its function exactly within 
the 30 days prescribed by statute. However, the 30-day 
limitation was imposed by Congress with full knowledge 
of the fact that no issue ereates such animosities, tensions 
and crises as the thwarted wishes of employees (or, for 
that matter, any group) to use democratic processes to 
select its own representative. The company recognized 
this danger when its counsel stated in recent Court pro- 
ceedings: 


‘The interest of American Airlines in this is precisely 
this: We feel that the central obligation of the Rail- 
way Labor Act, which must be recognized in this whole 
matter, the issue of majority representation is that 
it is the experience of governments, mankind and 
everyone else that if the will of a majority is bottled 


123 


up too long an explosion takes place and we don’t 
want that bottling up to be of inordinate time.’’ 


There are many reasons why Amcrican’s pilots and co- 
pilots have turned away from ALPA and chosen a new 
representative. American’s pilots have grievances of long 
standing against ALPA and many of these pilots undoubt- 
edly have objections to the autocratic and non-representa- 
tional structure of that union. No single issue of the mo- 
ment could have cause the outpouring of sentiment ex- 
pressed in the almost 1,400 ballots which have been re- 
ceived to date. However, there is also a difference in view 
between at least 1,400 American pilots and ALPA as to 
what should be included in any new contract covering 
pilots which is to be signed with the company. 


ALPA has taken the position that its internal policy 
precludes any agreement under which a third crew mem- 
ber of a 3-man cockpit crew does not have a so-called 
““C&I”’ certificate; American’s pilots have taken the posi- 
tion that such a C&I certificate is not required by the 
FAA, is not required by any standard of safety, and should 
not be purchased at the cost of benefits which have long 
been sought by the pilot group. The only relevance of 
this dispute between ALPA and American’s pilots is to 
point up the fact that negotiations for new terms and con- 
ditions of employment covering pilots have been going 
on at American Airlines for almost a year and a half. 
The statutory procedures for mediation were exhausted 
in August, 1962. No contract has been signed during the 
course of these negotiations guaranteeing the pilots retro- 
active application of any of the benetfis for which they 
have been striving. Therefore, every day that passes con- 
stitutes a loss not only of the pilots’ intangible, though 
important, representational rights, but also a real, direct 
and non-recoverable monetary loss, as well as the con- 
tinuing loss of improved working conditions. The exist- 
ence of an authorized and certified bargaining representa- 
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tive of the pilots’ own choosing will not only accelerate 
the prospects for obtaining the benefits in question, but 
will also serve to direct into responsible channels the bar- 
gaining efforts of American’s pilots and thereby lessen 
the possibility that the pilot group may be driven by frus- 
tration and despair, caused by ALPA, into asserting their 
economic demands by other, less peaceful, means. 


By the foregoing statements, we do not mean to sug- 
gest any misgivings as to the Board’s normal course of 
action in proceedings of this kind. Recently, the Board, 
in a memorandum addressed to the Federal Court for the 
District of Columbia, expressed the public interest in 
prompt elections by stating: 


‘It is in the public interest that the procedures of 
the [Railway Labor] Act, as applied by the Board 
in the light of its long and successful experience in 
railroad and airlines labor relations, should be prompt- 
ly carried out. * ° * The public interest would not be 
served by an injunction which delays settlement of 
this dispute. * * * Moreover, the granting of an in- 
junction would injure those parties directly involved 
in this representation proceeding. The two unions 
involved are directly concerned. Delay of the elec- 
tion may seriously impair their organizing campaigns, 
which necessarily depend upon the timing of the elec- 
tion. Delay will also be unfair to the employees who 
have furnished authorization cards to the unions, in- 
dicating their desire to have the issue investigated 
by the Board and resolved through an election.’’ * 


A delay in the instant proceeding would not serve the pub- 
lic interest, would not serve the employees’ interest, would 
not serve the company’s interest, would not serve the 


* As we have previously pointed out, in the Court proceeding pending against 
the American MEC, ALPA’s counsel has expressly disavowed any intention to 
see an injunction against Board proceedings. 
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Board’s interest; it would only serve the selfish interests 
of the paid executives and functionaries of the Air Line 
Pilots Association who now reach out for any means by 
which they can punish the group which has rejected them. 
We use the word ‘‘punish’’ advisedly because there is no 
real prospect that ALPA can win back the support it has 
lost by continuing to inflict injury on the very individuals 
it woos; its only ‘‘justification’’ for opposing the prompt 
determination of the pilots’ sentiments is one of revenge 
and retribution and, we submit, the Board should not al- 
low itself to be made a party to such a base end. 


The Pending Court Proceedings Have Been 
Brought For The Purposes of Harassment 


Proceedings are now pending before Federal Judge I. B. 
Wyatt, in the Southern District of New York, which in- 
volve American Airlines; the American Master Executive 
Council and pilots Negotiating Committee and certain 
named individual pilot negotiators; ALPA; and the Amer- 
ican Chapter of the Flight Engincers International Asso- 
ciation. These proceedings had originally been commenced 
by ALPA against American Airlines. A short time there- 
after, the FETA intervened and then brought in the Amer- 
ican pilots’ MEC, Negotiating Committee and individual 
pilots in order to enjoin the latter from entering a con- 
tract covering the American flight engineer group. At a 
later date, ALPA amended its complaint against the com- 
pany to include the pilot groups as well. The gravamen 
of ALPA’s complaints is that the company, by negotiat- 
ing with elected pilot representatives and agreeing on cer- 
tain contract provisions, allegedly contrary to ALPA pol- 
icy, violated the law. The FEIA, for its part, contends 
that a contract allegedly agreed to by the company and 
the pilots on or about March 15, 1963 is invalid and should 
not be signed because it trenches upon the flight engineers’ 
representation rights. Allied, by its Acting President, 
has filed a sworn statement in Court that it does not in- 
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tend to sign any agreement covering flight engineers so 
long as FEIA is the certified representative of that group. 


It is not the purpose of this memorandum to exhaustively 
examine the 3,000 pages of testimony which have been 
taken in this case and the hundreds of exhibits and docu- 
ments which have been submitted. It is our belief that 
these judicial proceedings were commenced and have been 
continued for the sole purpose of delaying, impeding and 
confusing the prompt realization of the pilots’ representa- 
tion rights and claims to improved economic benefits. 
Again and again it appeared in the testimony that ALPA’s 
position over the last year and a half in opposing the Amer- 
ican contract settlement was not motivated by the best 
interests of the pilots on American Airlines, but rather 
by ALPA’s interest in protecting itself from embarrass- 
ment on other airlines where less favorable settlements 
had been reached. Of course, these considerations are com- 
pletely alien to the structure of the Railway Labor <Act, 
which recognizes the rights of each carrier’s employees 
to the best representation of their own interests. Simi- 
larly, whatever compulsion the FEIA has felt to echo 
ALPA’s position in the judicial proceedings and to inter- 
meddle in this proceeding before the Board may be at- 
tributable to the subordinate role it plays to ALPA on 
other airlines; however, such motivation scarcely gives 
the FELA standing in this proceeding and can do nothing 
but damage the hitherto good relations between Ameri- 
can’s pilots and flight engineers. 


ALPA’s case before the Court on the issues of alleged 
influence and coercion by American and connivance by 
American’s MEC with the company is patently frivolous. 
We only mention certain aspects of the proof which have 
been made to the Court in order to demonstrate further 
that the whole complex of proceedings instituted by ALPA 
and its tagalong, FEIA, are designed only for the pur- 
poses of harassment and delay. For instance, it is undis- 
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puted in the evidence that, with the exception of perhaps 
a few hours, Chairman Leverett Edwards of the National 
Mediation Board, or staff mediator Schoonover or M. 
O’Connell, were in attendance during the negotiations be- 
tween the pilots and the company. Chairman Edwards 
was asked by letter and in person to halt negotiations by 
ALPA and refused; Chairman Edwards, on several occa- 
sions, expressed his confidence to representatives of Amer- 
ican’s pilots and the company as to the integrity and high 
calibre of the negotiations; as recently as February 21, 
1963 Chairman Edwards told a vice president of ALPA 
who interrupted a negotiating session and sought to halt 
further negotiations that ALPA might file any complaint 
it had at that time with the Board, but negotiations would 
go on; representatives of ALPA were invited by both the 
pilots and Chairman Edwards to attend negotiating ses- 
sions if they so chose, but ALPA declined. We are, there- 
fore, somewhat startled at the temerity of ALPA in sug- 
gesting that these Board proceedings be deferred in order 


that a Court may determine whether the negotiations in 
which Chairman Edwards played so vital a part were 
nothing more than a conspiracy between the company and 
its pilots to violate the Railway Labor Act and to connive 
at the embarrassment of ALPA. 


The transcript of the Court proceedings contains sworn 
testimony from more than one witness concerning dis- 
cussions between ALPA and the company about the Nego- 
tiating Committee’s conduct. In these conversations ALPA 
did not accuse the Negotiating Committee of ‘playing 
the company’s game”’ or being ‘‘influenced’’ by the com- 
pany. Quite the contrary, ALPA remarked to the com- 
pany that the pilot Committee were ‘‘hard bargainers’’ 
and criticized the stiff approach taken by the pilot group. 
Implicit in these remarks was the seductive suggestive- 
ness that abandonment of the American pilots’ Nego- 
tiating Committee in favor of ALPA might be rewarding 
to the company. There can be no doubt from the testi- 
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mony that, if anyone, it was ALPA and not the Negotiat- 
ing Committee which advertised its ‘‘easy virtue.”’ 


An American pilot who has not joined Allied is Captain 
Harold Miller, a Regional Vice President of ALPA. Cap- 
tain Miller had been a member of the Negotiating Com- 
mittee and participated in the large majority of bargain- 
ing sessions. Before being sent to Africa on an assignment 
by ALPA, Captain Miller testified on a deposition taken 
by the company, on March 8, 1963, that he knew of no in- 
fluence, coercion or interference by the company in con- 
nection with the negotiations conducted by the pilots Ne- 
gotiating Committee. All of the Negotiating Committee’s 
actions were taken at the specifie direction of the MEC 
and ratified by unanimous resolutions of that body. (The 
decision to form Allied and solicit authorization-to-act 
cards was made by such a unanimous resolution passed on 
March 22, 1963.) The Negotiating Committee’s actions 
were also approved at a special meeting of all past Ameri- 
ean MEC chairmen; before voicing its support, this group 
also questioned Mr. Edwards on the course of negotiations. 


Although not in evidence, we would also advise the Board 
that Professor Nathan Feinsinger was told of the proposed 
crew complement agreement on American (the basic source 
of ALPA’s discontent) and found it a good, equitable and 
sensible settlement of the issues affecting the industry. 


We mention these few facts only to reassure the Board 
in the face of ALPA’s vague charges of evil doing and its 
paranoiac allegations of conspiracies against it. The basic 
truth is that all of this is ancient history. Whatever role 
the MEC or the Negotiating Committee may have played 
in the representation of American’s pilots is at an end 
—they make no present claim to represent American’s 
pilots or to sign any contract. Allied, the organization 
receiving 90% of the pilots’ authorization cards is a sep- 
arate entity and not a party to the pending litigation. 
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Judge Wyatt expressed the change eloquently and di- 
rectly when he said: 


‘“‘But life has not stood still. An independent new 
factor has emerged, and an organization, not a party 
to these proceedings, apparently is claiming that it is 
the representative of the American Airlines pilots; 
not by assignment from Captain O’Connell’s group 
—I mean from the New York committee or the MEC 
—not by assignment from ALPA, not by fiat of the 
company, but on the strength of ballots from the em- 
ployees, which, it will be argued no doubt to the Medi- 
ation Board, was a true exercise of the democratic 
process.’’ 


Court Proceedings Not Intended 
To Affect Board Action 


From the first days of the Court proceedings (and before 
the pilots were made parties), counsel for both ALPA and 


FEIA suggested and, in fact, insisted that the way to set- 
tle disputed questions of representation was through the 
processes of the National Mediation Board. Counsel for 
the FETA explained: 


“Tt is the intent of the Railway Labor Act that the 
employces shall petition and request such a determina- 
tion and if there is any doubt at this moment as to 
who represents either the flight engineers or the pilots 
it is either for the flight engineers or for the pilots or 
for some group of either to come forward and ask 
the National Mediation Board to make such a deter- 
mination.’’ 


Counsel for ALPA volunteered: 
“‘But the fact remains that there is only one way un- 
der these circumstances that you can ascertain if there 
is a genuine question as to who is the bargaining 
agent. 
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“The National Mediation Board is the only agency 
that has the function and the exclusive function of mak- 
ing such a determination .. .”’ 


Since the company was the only other party to the pro- 
ceedings at that time and could not initiate any Board pro- 
ceedings, FEIA and ALPA presumably felt little appre- 
hension that they would be taken at their word. NMB rep- 
resentation proceedings which had formerly seemed to 
ALPA and FEIA as the doorway to justice now seem to 
hide perilous truths and they frantically seck to scratch 
another exit from their burrow. ‘‘Wait!’’ they say to the 
Board, ‘‘for the Court proceedings, for although Allied is 
not a party something ‘interesting’ might turn up.’”” How 
long must the Board wait to exercise its responsibilities? 
The pilots wait for the representative of their choice and 
the benefits they seck? The company wait for an end of 
confusion and conflicting claims? The public wait for the 
settlement of issues which are agitating the flight person- 
nel of a major airline? The final reply brief to the Court 
(a privilege requested by ALPA) is due on May 27 (46 
days after Allied’s application to the Board); FETA’s 
counsel has stated an intention to ask for extension for 
briefs until May 28; ALPA’s counsel has stated an in- 
tention to ask for oral argument thereafter; the Court 
must then consider the record and briefs and render a 
decision (2 weeks, 3 weeks, 4 weeks—we cannot estimate) ; 
an appeal will certainly be taken by the losing parties— 
preparation of the record, briefs, argument before the 
Court of Appeals. We must remember that all of these pro- 
ceedings and delays are on the motion for preliminary in- 
junction alone. When these are all over, ALPA will be 
in a position to argue that it has not yet had its hearing 
‘‘on the merits’? and urge another delay. This is not 
what is contemplated by the Railway Labor Act. 


Responding to Mr. Weiss’ telegram of May 6, 1963, we 
have already called the Board’s attention to the Court’s 
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stated intention that the decision to continue the proceed- 
ings was not intended to affect the Board in the perform- 
ance of its separate responsibilities. We trust that the 
Board understood the source of our distress at Mr. Weiss’ 
telegram, because apparently ALPA and FETA did not. 
American’s pilots would not consider muzzling any group 
or individual; ALPA is welcome to address the Board or 
the King of Siam on any matter it chooses, no matter how 
frivolous. Our sense of outrage stemmed only from the 
fact that ALPA, under the name of its General Counsel 
(who is presumably its chief legal officer and whose state- 
ments are entitled to the respect of his professional call- 
ing), adivsed the Board at great length upon the pending 
Court proceedings and used them to delay the Board’s 
processes without even mentioning the fact that the Court 
had written an opinion on the precise question raised. We 
continue to regard such tactics as an imposition on the 
Board and ourselves. 


At the sole insistence of ALP.A, all the parties were 
required to appear in Court to hear argument on the pro- 
pricty of counsel’s conduct. (Hearings were set for Fri- 
day morning, May 17, 1963—the same day the Board’s 
mediator was scheduled to investigate Allied’s petition. 
Of course, ALPA was not inconvenieneed since it prevailed 
upon the Board’s investigator to grant it an interview the 
preceding night since its counsel would be tied up in court 
the following day.) Understandably, and despite ALPA’s 
request, the Court declined to expand the controversy still 
further and rule one way or another on any questions of 
professional misconduct. Instead, the Court reaffirmed its 
view that its previous memorandum was amply clear. In 
the course of argument, the following colloquy took place 
between counsel for the pilots and the Court: 


“Mr. Seham: Perhaps it may he moot at this point, 
your Honor. As I said, the reason that we did sub- 
mit the affidavit to the Court is that from our point 
of view every day’s delay is a defeat for us and a 
corresponding victory for the Air Line Pilots Asso- 
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ciation. We feel that there was a delay because the 
Board did not in fact understand what your Honor 
has just stated in this court and what I attempted 
to communicate both to the Board and to the Court, 
namely, that the Court, having considered these sub- 
jects, had taken the position that the pendency of 
these proceedings was not intended to affect, one way 
or the other, the disposition of the Board. 

The Court: Exactly.”’ 


Conclusion 


Ninety per cent of the pilots on American Airlines have 
already spoken. They and the organization they have 
chosen can no longer be destroyed—only hurt—by ALPA. 
Allied ean be harassed with litigation, ALPA may try to 
further delay the pilots’ benefits and their representation 
rights. However, we feel certain that the Board will not 
permit itself to be made a party to ALPA’s disappointed 
petulance. 


When counsel was preparing this Statement, one of 
American’s pilots who from time to time came to our 
office to offer assistance inquired after the state of affairs. 
J said that I was drafting a brief to the National Media- 
tion Board. His response was the sum of wisdom in this 
matter. ‘‘Mr. Seham, you don’t have to work on a brief,”’ 
he said, ‘‘we’ve already submitted 1,400 to the Board.’’ 


On the basis of the foregoing, it is respectfully submitted 
that the Board should proceed directly with the certifica- 
tion procedures of the Railway Labor Act. 

Dated: May 16, 1963 


Respectfully submitted, 


Martin C. Sena 
General Counsel for 
Allied Pilots Ass’n. 
Of Counsel 
Martin C. SexAmM 


Epwarp CAMPBELL 


133 
EXHIBIT 4 


AMERICAN AIRLINES 
May 16, 1963 

National Mediation Board 

1230 Sixteenth Street, N.W. 

Washington 25, D. C. 


Dear Sirs: 


On May 10th Mr. Della Corte requested that we submit 
a statement of our position in this proceeding. This has 
been done in the Petition for Leave to Intervene which 
we are today filing with the Board, copy of which is en- 
closed. 


I have two additional comments on statements made to 
the Board by others: 


1. The telegram of Mr. Henry Weiss, General Counsel, 
Air Line Pilots Association, dated May 6, 1963, states 
that ALPA has brought an action in the U.S. District 
Court in which ALPA has alleged that American Airlines 
and certain named pilots ‘‘independent and in concert with 
each other have been involved in assistance, influence and 
eoercion of the affected employees in violation of the 
provisions of the Railway Labor Act... .”’ 


This allegation is irresponsible and patently untrue. As 
your records will show, the negotiations by American and 
such pilots have been conducted at all times under the 
auspices of the Chairman of the National Mediation Board. 


The facts completely refute any improper conduct. The 
settlement agreed to between American and its flight crews 
is based on a proposal made by the pilots when they were 
members in good standing of ALPA and during the course 
of negotiations presiding over by ALPA. The falling out 
within the pilot group occurred when ALPA, months after 
this proposal had been made by its own representatives, 
decided it would no longer support the proposal. Thus, 
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ALPA, by its own actions, has created the breach that 
resulted and has driven over 90 percent of the pilots of 
American to indicate in writing their preference for an- 
other organization. ALPA’s view that these pilots must 
have been improperly influenced because they disagree 
with ALPA, assumes that they are so lacking in intelli- 
gence or inexperienced with respect to collective bargain- 
ing as to be incapable of deciding what is in their own 
best interests. 


2° The letter from Mr. Asher Schwartz, counsel for 
American Airlines Chapter, Flight Engineers’ Interna- 
tional Association, dated May 8, 1963, states with refer- 
ence to the litigation referred to in 1 above, that ‘‘one of 
the substantial issues which the U.S. District Court is now 
considering, and upon which the Court will issue its deci- 
sion’? is whether ‘‘the flight engincers have become part 
of the craft and class of pilots, in accordance with the 
Board’s decision in Case No. C-2946.”” 


On May 10, two days after writing the above letter, Mr. 
Schwartz took the contrary position before the same Court 
in the Dues Check-off Case, Civil Action No. 63-1187, as 
shown in the following colloquy: 


‘The Court: I am confident of that, to determine craft 
or class is not a job for the Court. 


“Mr. Wisehart: That is certainly our position, your 
Honor. Perhaps Mr. Schwartz sees it differently. 
“Mr. Schwartz: No, sir, I do not see it differently.” 
(Tr. 14.) 


It is apparent, contrary to Mr. Schwartz’s assertion in 
his letter to you, that neither the Court nor Mr. Schwartz 
expects a judicial decision on the class or craft issue. 
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Thank you for this opportunity to present a statement. 
Respectfully submitted 


W. B. Wurracre 
Vice President—Personnel 
Enclosure 
4 copies submitted 


ec w/enc.: Asher W. Schwartz, Esq. 
O’Donnell & Schwartz 
501 Fifth Avenue 
New York 17, New York 


Martin C. Scham, Esq. 
205 West 34th Street 
New York 1, New York 
Henry Weiss, Esq. 

Cohen & Weiss 

50 East 42nd Street 
New York 17, New York 


BEFORE THE 
NATIONAL MEDIATION BOARD 


Case No. 0-3351 
In the matter of Application of 


AuuieD Pirtots Association 


Petition for Leave to Intervene 


American Airlines, Inc. (hereinafter called ‘‘Ameri- 
ean’’) hereby petitions for leave to intervene as a party 
in the above entitled matter and in support of said petition 
makes the following statement. 
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J. Introduction 


The application of the Allied Pilots Association is for 
the designation of that organization as bargaining repre- 
sentative of the pilots and copilots employed by American. 
American has additional reasons for intervening in this 
proceeding: 


A. American has an interest in the craft or class of 
its employees determined hy the National Mediation 
Board to be appropriate for bargaining representation. 


B. American has negotiated a settlement of the crew 
complement dispute as well as a basic working agree- 
ment with representatives of its employees which may 
be affected by this proceeding. 


C. American has an interest in defending itself against 
charges of improper interference, coercion, or influ- 
ence made by the Air Line Pilots Association (here- 
inafter called ‘‘ALPA’’) in this proceeding. 


D. This proceeding has raised facts involved in pend- 
ing litigation to which American is an essential party. 


The interest of Amcrican would not be adequately rep- 
resented by any of the present parties herein. 


Il. The Appropriate Craft or Class 


1. The application of the Allied Pilots Association cov- 
ers only pilots and copilots. 


However, the only recent determination on this subject, 
(12946 decided in 1961 relating to United Air Lines, holds 
that flight engineers should be included with pilots and 
copilots in the single eraft or class of flight deck crew 
members (3 NMB Craft or Class Determinations 56). 


9. In the early part of August 1962, Ameriean’s pilot 
representatives proposed a crew complement solution based 
on single representation of flight deck crew members, with 
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flight engineers to be covered in the pilots’ basic working 
agreement. The solution included conversion from four 
to three-man cockpit crews on jet aircraft accompanied 
by a reduction in hours and improved working conditions. 
The pilot representatives undertook the responsibility of 
bringing in the flight engineers. 


After a period of time in which alternative possibili- 
ties were discussed, American accepted the pilots’ pro- 
posal. 


3. Pilots and flight engincers negotiated on a merger 
agreement in October 1962. American did not participate 
in these negotiations. 


On November 1, 1962, the pilots and flight engineers met 
jointly with American’s representatives. At that meeting 
the flight engineers’ representatives announced: (a) that 
negotiations on the merger agreement were substantially 
complete and it therefore was possible to proceed to nego- 
tiate a crew complement settlement without concern that 
the merger agreement would cause an impediment in the 
future; (b) that ‘‘We’re all pilots now’’; and (¢) that Mr. 
N. J. O’Connell, Jr., spokesman for the pilot’s group, was 
spokesman for the flight engineers as well. 


Present at that mecting were the Chairman of the Na- 
tional Mediation Board and Mediator Michacl O’Conncll. 


4. American thereupon recognized the joint committee as 
representing both pilots and flight engineers, and negoti- 
ated with them on that basis for a period of approximately 
four months thereafter. In the course of such negotiations, 
American made substantial concessions benefiting both 
pilots and flight engineers in reliance on the continuing fact 
of single representation. Had single representation not 
been an accomplished fact, such concessions would not 
have been made. 


(Benefits accorded flight engineers are set forth more 
fully in Mr. Whitacre’s letter of March 28, 1963 to Mr. 
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E. C. Thompson, which is incorporated as if fully set forth 
herein.) 


5. During the month of November 1962, the parties joint- 
ly negotiated a crew complement agreement. This agree- 
ment is embodied in a document which was initialed on 
December 1, 1962 by representatives of the pilots, the flight 
engineers, and American, and delivered on that date to 
Mediator O’Connell for ‘‘redding out’’. 


In the crew complement document so initialed by all the 
parties, flight engineers are called ‘‘pilots’’ and placed 
on the Pilots System Seniority List. The crew complement 
document also provides that flight engineers “shall be 
consolidated into one unit with other Pilots employed by 
the Company for the purpose of collective bargaining rep- 
resentation,’’ and recites that ‘‘a majority’’ of the flight 
engineers having chosen the then collective bargaining rep- 
resentative of the pilots, the “‘AAL Chapter, Flight Engi- 
neers International Association hereby irrevocably relin- 


quishes any right it may have to represent employees of 
the Company’’. The document contains special protection 
for the flight engineers in connection with the conversion 
from four to three crew members and makes a tri-partite 
grievance procedure available to them. It provides that 
the flight engineers ‘‘. . . shall be covered by the Pilots’ 
basic agreement.’’ 


6. After completion of the crew complement document, 
the parties resumed negotiations on the pilots’ basic agree- 
ment covering flight engincers as well as pilots. Contrac- 
tual provisions settled thereafter were initialed only by 
American’s representative and the chairman of the joint 
committee of pilots and flight engineers, on the assumption 
that single representation of the pilots and flight engineers 
was an accomplished fact. The flight engineers did not 
object to this procedure, although they were present and 
knew that it was being followed. 
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The flight engineers continued to attend the joint nego- 
tiating sessions until the end of February 1963, even sHoneh 
they learned of ALPA’s objection at least as early as De- 
cember 1962. Although the flight engineers no longer at- 
tended the mectings after the latter part of Febr uary, the 
pilot representatives remaining bargained as a joint com- 
mittee, on behalf of and as representatives of flight engi- 
neers as well as pilots, and American recognized and 
treated with them in such capacity in the presence of the 
Chairman of the National Mediation Board. At the time 
when the basie agreement was scttled, on March 15, 1963, 
the flight engineers had never repudiated the commitments 
which had been made concerning them by the joint com- 
mittee. 


IIT. The Settlement 


1. The March 15, 1963 settlement mentioned above covers 
both pilots and flight engineers in one basic agreement. 


Related agreements including the December 1 crew comple- 
ment agreement also are part of the documentation eom- 
prising the settlement. All of the documents have been 
“*redded out’? as well as initialed and are in the custody 
of the Chairman of the National Mediation Board. 


The settlement would result in a complete solution to 
the long-standing crew complement controversy hetween 
pilots and flight engineers and would provide for single 
representation. 


2. The Allied Pilots Association was organized after 
the March 15 settlement. The pilots responsible for organ- 
izing the Association, however, were the ones who had 
negotiated the settlement. An identity of interest there- 
fore exists and commitments and understandings of prior 
bargaining representatives are binding on their successors 
under the Railway Labor Act. It is the position of Ameri- 
can that the March 15 settlement is binding on the Allied 
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Pilots Association if it should be designated bargaining 
representative. 


IV. The Charge of Coercion 


1. The negotiations leading to the March 15 settlement 
were initiated in July 1962 at the request of the Secretary 
of Labor for the purpose of resolving the crew complement 
controversy. 


2. After the December 1 crew complement agreement 
was initialed, American learned that ALPA objected to 
certain of its terms. The president of ALPA asked that 
negotiations stop, but the AAL-MEC, the highest unit of 
ALPA with respect to American’s pilots, unanimously 
passed a resolution on January 9 instructing its Negoti- 
ating Committee to continue negotiations. As to the flight 
engineers, the resolution contained the following recitat- 
tion: 


«the AAL Flight Engineers have indicated their 
unanimous desire to conclude and implement a crew 
complement solution, a merger with the AAL pilots, 
which would result in one union in the cockpit, and a 
single contract covering all flight deck operating crew 
members on AAL....’ 


3. American thereupon inquired as to the view of the 
Chairman of the National Mediation Board, who had par- 
ticipated in the past negotiations. He advised that, inas- 
much as the parties were the same as those who had com- 
menced to negotiate in July at the request of the Secretary 
of Labor, the negotiations should continue. American 
agreed to do so in reliance on this advice, the representa- 
tions of the pilots, and the continuing participation of the 
flight engineers. 
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4. ALPA continued to object strenuously. Again an in- 
quiry was addressed to the Chairman of the National Medi- 
ation Board and his reply, as reflected in negotiation notes 
of January 21, 1963, was in substance as follows: 


“‘These are the best negotiations I’ve ever seen. 
Technically we are not in mediation—rather I have 
been commissioned by the Secretary of Labor to lend 
my services. If I thought there was anything illegal 
about these proceedings, I wouldn’t be here.’’ 


5. The pilots with whom American resumed negotiations 
were the ones with whom negotiations had started and 
they constituted the official negotiators for American’s 
pilots within the ALPA organization. 


V. The Pending Litigation 


American is a party in the litigation previously referred 
to in the United States District Court for the Southern 
District of New York. Because of a similarity of factual 
issues, these proceedings before the National Mediation 
Board may affect the disposition of such litigation or, con- 
versely, such litigation may have a bearing upon these 
proceedings. 


VI. Conclusion 


In support of this petition for leave to intervene, Ameri- 
can also relies on Section 6(a) of the Administrative Pro- 
cedure Act (5 U.S.C.A. §1005(a)) and Sections 2, 5, 6, 
and 203 of the Railway Labor Act (45 U.S.C.A. §§ 152, 
155, 156, and 183), under which it hereby invokes the serv- 
ices of the National Mediation Board in connection with 
this dispute. 
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Wuererorr, American’s petition to intervene should be 
granted together with such other and further relief as may 
be just and proper. 

Respectfully submitted, 


Artuur M. WISEHART 
Attorney for 
American Airlines, Inc. 
633 Third Avenue 
New York 17, New York 
TN 7-1234 
May 16, 1963 


George A. Spater 
H. Wayne Wile 
Of Counsel 


VERIFICATION 


Strate oF New York, 
County or New York, ss.: 


William B. Whitacre, being duly sworn, deposes and 
says: 


1. Lam Vice President—Personnel of American Airlines, 
Ine. 

2. T have read the statements of fact in the foregoing 
Petition for Leave to Intervene, and they are true. 

3. IT make this verification in my capacity as an officer of 
American Airlines, Inc., a corporation organized under the 
laws of the State of Delaware. 

Wriuiam B. Writacre 

Sworn to this 16th day of May, 1963. 

Nancy L. McCiure 
Notary Public 


Nancy L. McClure, Notary Public, State of New York, 
No. 30-2605775, Qualified in Nassau County, Cert. filed in 
New York County, Commission expires Mar. 30, 1965. 
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Exar 5 


RDA013 125P EDT MAY 21 63 RA272 

R NA129 LONG PD WUX NEW YORK NY 21 1232P EDT 

E. C. Thompson, Executive Secretary, National Mediation 
Board, 1230 Sixteenth St., Northwest Wash., D.C. 


YR TEL 5-20-63 FILE C-3351 the Petition for Leave to 
Intervene was filed so that the Board’s action with respect 
to the application of the Allied Pilots Association will not 
prejudice American position concerning its relations with 
pilots and flight engineers or the relations between pilots 
and flight engineers. However the company does not be- 
lieve that designation of the pilots representative should 
be deferred pending resolution of those matters. It believes 
that labor harmony and stability on American Airlines 
require a prompt determination of the pilots wishes. There- 
fore without prejudice to American’s position concerning 
the above relationships and in the interest of orderly 
procedure, American suggests that the pilots representa- 


tive be promptly designated, and that the other matters 
raised by American be held in abeyance pending such de- 
termination. At that time, American will specify in greater 
detail the nature of the grounds on which it seeks to invoke 
the Boards services. 


W. B. Whitacre, American Airlines 
5-20-63 C0-3351 
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Exxuzrr 6 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


63 Civ. 585 


Cuartes H. Rusy, as President of the Am Lrxx Pitots 
Association, INTERNATIONAL, and Arr Line Pinots As- 
SOCIATION, INTERNATIONAL, an unincorporated associa- 
tion, Plaintiffs 

—against— 
American ArrLines, INc., Defendant 


—and— 


Nicnotas J. O’Conneu, JR., individually and as Chairman 
of the Master Exccutive Council of the pilots in the 
service of AMERICAN AIRLINES, Inc., and the Negotiating 
Committee of said Pilots, consisting of Richard Lyons, 
Robert T. Guba, Joseph O’Connell, Jr., ex officio, Addi 


tional Defendants 
—and— 


Josrpn V. Mawnrye, as President of the American AIRLINES 
Cuapter, Furcur Enarneers’ INTERNATIONAL ASSOCIA- 
tiox, AFL-CIO, and American AIRLINES CrarTer, 
Fuicatr Encrnrers’ Inrernationan Association, AFL- 
CIO, an unincorporated association, Intervenors 


Appearances: 


CoHEN AND WEISS 
Attorneys for Plaintiffs, 
50 East 42nd Street 
New York 17, N.Y. 


Hewry WFEIss 
Hersert A. Levy, 
Of Counsel 
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O’Downnett & Scuwarrz 
Attorneys for the Intervenors, 
501 Fifth Avenue, 

New York 16, N.Y. 


ASHER W. Scuwartz 
Warrer M. Kaurman 
Of Counsel 


Arraur M. WISEHART 
Attorney for Defendant, 
633 Third Avenue 

New York 17, N.Y. 


Grorce A. Spater, 
Of Counsel 


Martin C. Seam 
Attorney for Additional Defendants 


Nicholas J. O’Connell, e¢ al, 
450 Seventh Avenue, 
New York, N.Y. 


Martin C. Seam 
Epwarp F. CAMPBELL, 
Of Counsel 


WYATT, D. J., 


Five motions are before the Court. Two are applications 
for a preliminary injunction by plaintiffs, two are similar 
applications by intervenors (but involving somewhat dif- 
ferent consideration), and one is a motion by defendant 
carrier, Three of these motions were on the Motion Cal- 
endar of March 19, one on the Calendar of April 9, and 
one on the Calendar of April 16. 


All motions arise out of the complex of relationships 
between the carrier, its pilot and engineer employees, and 
various labor organizations or committees which have 
represented, or are claimed to have represented, employees 
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of the carrier. The motions by plaintiffs and intervenors 
are based on alleged violations of the Railway Labor Act 
(45 U.S.C.A. Sec. 151 and following), also applicable to 
carriers by air (45 U.S.C.A., sec. 181 and following). 

Beginning March 19 and continuing (with interruptions) 
through April 25, hearings have been held in respect of 
these motions. Witnesses have given testimony in open 
court and many documentary exhibits have been offered. 
The stenographic transcript extends to over 2,200 pages. 
The presentation of plaintiffs, of intervenors and of the 
carrier have been concluded (except possibly for limited 
rebuttal material). Presentation for the additional defend- 
ants was commended on April 19. 


At the opening of Court on April 95, an affidavit was 
submitted of Nicholas J. O’Connell, Jr., sworn to on April 
24; O’Connell is one of the additional defendants herein. 
This affidavit disclosed that on April 24 an organization 
called Allied Pilots Association, claiming to hold authority 


for over 70 per cent of the carrier’s pilots, had on April 24 
made a request to the National Mediation Board to investi- 
gate and certify the organization authorized to represent 
the craft or class of pilots and copilots of the carrier, all 
in accordance with Section 2, Ninth, of the Railway Labor 
Act (45 U.S.C.A. See. 152). 


Mindful among other things, that Congress has been 
found to have given exclusive jurisdiction to the Board in 
some areas, of which Section 2, Ninth, of the Act appears 
to be one (Switchmen’s Union v. M ediation Board, 320 U.S. 
297), the Court took pause and invited the views of counsel 
as to the proper course to pursue as to these five motions, 
in the light of the established invocation of the services 
of the Board. Among other possibilities canvassed by the 
Court were withdrawal of the motions or adjournment of 
these hearings to await action by the Board. 


None of the motions have in fact been withdrawn. 


147 


Upon reflection, it is concluded that these hearings should 
proceed to completion and to decision of the motions. The 
request to the Board has been made of record and is one 
of the facts to be considered, along with all others of record, 
in the decision of the motions. It should be possible, after 
the full presentation already made, to conclude these hear- 
ings promptly; there is no occasion for extensive rebuttal. 


The responsibilities of this Court and of the Board are 
undoubtedly separate and distinct. The present decision 
to continue these hearings is not intended in any way to 
affect, and doubtless will not affect, the discharge by the 
Board of its responsibilities. 


These hearings will be resumed on April 30 at 10 o’clock 
in the morning. 
Dated: April 26, 1963. 


Exursir 7 
F-MD PD NMB 5/24/63 2:30 p.m. 


Henry Weiss, General Counsel, Air Line Pilots Association. 
Intl., 50 East 42nd St., New York, N. Y. 


Rutel Date File C-3351. Please state in specific language 
the ‘‘prior position most recently stated to me on 5-6-63’’. 


E. C. Tuomrson, Exec. Secy., NMB 


Exusrr 8 
F-MD GOVT PD 5-28-63 2:30 p.m. 
NATIONAL MEDIATION BOARD 
Book Five Copies 


W. B. Whitacre, Vice President—Personnel, American Air 
Lines, 633 Third Avenue, New York 17, New York 


Charles H. Ruby, President, Air Line Pilots Association, 
International, 55th Street and Cicero Avenue, Chicago 38, 
Illinois 

Henry Weiss, c/o Cohen & Weiss, 50 East 42nd Street, 
New York 17, New York 

Nicholas J. O’Connell, Jr., Acting President, Allied Pilots’ 
Association, 645 Paseo De La Playa—Apt. 302, Redondo 
Beach, California 


Martin C. Seham, Esq., 205 West 34th Street, New York 1, 
New York 


A. Alfred Della Corte, ¢/o Bristol Hotel, New York, New 
York 


Mediator A. Alfred Della Corte will be at Bristol Hotel, 
New York City, N.Y. on Monday, 6-3-63, to investigate 
Case R-3619, pilots and copilots, American Airlines. Please 
advise who will represent you. Joint Whitacre, Ruby, 
Weiss, O’Connell, Seham, copy to Della Corte. 


E. C. THomrson, Executive Secretary 
National Mediation Board 
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Exuzrr 9 


RDA 004 835A EDT JUN 13 63 NHCO12 SPODO0S86 BB239 

B UDB022 GOVT NL COLLECT UD NEW YORK NY 12 

E. C. Thompson, Executive Secretary, National Mediation 
Board, WUX, Wash., D.C. 


R3619. Total eligible fifteen hundred and seventy-one. 
Checked thirteen hundred and thirty four acceptable au- 
thorization cards for invoking party representing eighty 
four plus percent. Recommend mail ballot election and 
request authority to procced accordingly. 


Also forward sixteen hundred sets mail ballot envelopes 
including instructions for voting by mail to me care Ameri- 
can Airlines personnel office, 633 3rd Ave., New York City, 
AADELLACORTE. 


Exummir 10 
F-MD DL PD 6-18-63 
NATIONAL MEDIATION BOARD 


W. B. Whitacre, Vice President—Personnel, American Air- 
lines, Ine., 633 Third Avenue, New York 17, New York 


Charles H. Ruby, President, Air Line Pilots Association, 
Intl, 55th Street & Cicero Avenue, Chieago 38, Illinois 


Henry Weiss, Cohen and Weiss, 50 East 42nd Street, New 
York 17, New York 

Nicholas J. O’Connell, Jr., Acting President, Allied Pilots’ 
Association, 114 East 40th Street, New York 16, New 
York 

Martin C. Scham, Esq., 205 West 34th Street, New York 1, 
New York 


A. Alfred Della Corte, Bristol Hotel, 129 West 48th Street, 
New York 36, New York 
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Board’s investigation of Case R-3619 representation dis- 
pute among pilots and copilots employees, American Air- 
lines, recessed immediately in compliance with temporary 
restraining order issued by Judge Pine, U.S. District Court, 
District of Columbia this date. Hearing on preliminary 
injunction scheduled for 10 a.m. June 27, 1963. Joint Whit- 
acre, Ruby, Weiss, O’Connell, Seham, Della Corte. 


E. C. Tuomprson, Exceutive Secretary 
National Mediation Board 


Exurrr 11 
June 19, 1963 
William B. Whitacre, 
Vice President Personnel 
American Airlines Ine. 
633 Third Avenue 
New York City, N. Y. 


Dear Mr. Whitacre: 


While conferring with Mediator Della Corte about the 
dissemination of election ballots to all American Airline 
pilots, we received word that the Air Line Pilots Associa- 
tion had moved in Washington, D.C., against the members 
of the National Mediation Board to stop our representation 
election and again delay the formality of certification of 
the Allied Pilots Association as the collective bargaining 
representative of American Airline pilots. This action by 
ALPA came just as Mediator Della Corte was completing 
the administrative details prior to mailing out the ballots 
to all American Airline pilots. Once again, ALPA has 
followed its usual pattern of deceit, deception and delay, 
this time employing tactics against an important agency of 
the federal government. 


As you know, the American Airline pilots’ contract was 
open for amendment on April 30, 1961. In July of 1962, 


all collective bargaining processes under the Railway Labor 
Act were exhausted and the American Airline pilots were 
free to take economic action to achieve their desired rates 
of pay, rules and working conditions. Despite this event, 
the American pilots at the behest and persuasion of the 
Secretary of Labor and the Chairman of the National 
Mediation Board refrained from exercising these basic 
rights and continued to negotiate with American Airlines 
in an effort to achieve a collective bargaining agreement 
that was acceptable to the American Airline pilots. With 
the continued assistance of the National Mediation Board, 
such an agreement was, in fact, concluded on or about 
March 15, 1963. On the 24th of April, APA filed a repre- 
sentation petition supported by an overwhelming majority 
of Authorization-To-Act Cards from American Airline 
pilots. The Railway Labor Act provides for a certification. 
of the bargaining agent within thirty days. After a full 
month’s investigation by the Board, we were finally as- 
signed an ‘‘R’’ number on May 24th. Despite these facts 
and the statutory requirements for determination within 
thirty days, we still find ourselves without certification 
and without any election action having been taken. Cer- 
tainly, the law does not require us to wait indefinitely. 


Over 90 per cent of the American Airline pilots in a 
spontaneous demonstration of their wishes, executed vol- 
untary Authorization-To-Act Cards designating the Allied 
Pilots Association as their collective bargaining repre- 
sentative. The majority status of the Allied Pilots Associ- 
ation as the collective bargaining agent for American Air- 
line pilots is a fact not subject to question. Indeed, the sole 
purpose of the latest action against the National Mediation 
Board is to avoid a further confirmation of Allied’s repre- 
sentative status through a democratic election under the 
Railway Labor Act. 


Because of the machinations of groups operating for 
selfish purposes, the formal signing and implementation 
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of the collective bargaining agreement between American 
Airlines and its pilots as represented by Allied, have been 
frustrated. The ends to which these individuals and groups 
will go appears to be equal to the range of human imagi- 
nation. Despite the fact that these obstructionists have 
been unsuccessful in attaining legal sanction in any of their 
maneuvers, the American Airline pilots remain without 
the collective bargaining benefits they properly, patiently 
and determinedly negotiated. 


It is also a fact that the actions of these meddlers have 
resulted in a financial gain to American Airlines. Working 
conditions obviously cannot be made retroactive. The 
American Airline pilot group has every right to expect the 
attainment of the benefits and working conditions that have 
been agreed to between its representatives and the Com- 
pany. Further denial of these benefits cannot be justified 
and will not be tolerated. ALPA’s fulminations are no 
longer excuses for delay. 


Be hereby advised that in view of the grave circum- 
stances existing, the Allied Pilots Association refuses to 
consider further any explanations or delays in the recog- 
nition of its proper bargaining status or the signing and 
implementation of its collective bargaining agreement. The 
American Airline pilots intend to take every action neces- 
sary to achieve their just rights. 


Very truly yours, 


Nicnoras J. O’ConNELL, JR. 
Acting President 

eb 

ec: National Mediation Board 
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Exurir 12 


The pertinent portions of the Board’s letter of November 
9, 1942 are quoted below: 


“Nos. 1 and 5 (a)—These items deal with the effect which 
the investigation of a representation dispute has on pend- 
ing negotiations on schedule changes for the same craft 
or class of employees. 


‘‘Frequently it has been shown in the Board’s experience 
that when a dispute is pending concerning the representa- 
tion of a craft or class of employees, there can be no real 
progress toward the settlement of disputes concerning 
changes in rates of pay, rules and working conditions even 
though the representation with which the management is 
dealing is of long standing. Under such circumstances the 
Board has consistently followed the practice of taking 
action under Scction 2, Ninth, to resolve the representation 
dispute and thus eliminate this obstacle to settlement of 
the dispute through mediation. 


‘‘Although mediation is not involved in your negotiations 
with the carrier, the problem presented is essentially the 
same. Your statement to the effect that the management 
is now using the representation issue as a means of coercing 
the Order of Railway Conductors’ committee into accept- 
ance of rules contrary to the long-established practice of 
your organization, evidences proof of our observation that 
where the question of representation is raised it is extreme- 
ly difficult to negotiate rules until the representation issue 
is settled. 


‘‘The Brotherhood’s application is properly executed and 
adequately supported by employee authorizations, and the 
Board cannot find that the interference with your negoti- 
ations, as outlined by you, forms any legal basis for its 
rejection by the Board or for our delaying the investigation 
which the law compels. 
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“Nos. 3, 5(b) and 6(a)—These items deal with alleged 
activity of the carrier designed to influence employees in 
their choice of representatives, which action is prohibited 
by Section 2, Third, of the Act. For convenience that part 
of the law here referred to is quoted as follows: 


‘Representatives, for the purposes of this Act, shall be 
designated by the respective parties without inter- 
ference, influence, or coercion by either party over 
the designation of representatives by the other; and 
neither party shall in any way interfere with, influence 
or coerce the other in its choice of representatives.’ 


“The contentions which you make regarding the car- 
rier’s influence arise out of circumstances ante-dating the 
Board’s investigation of this case which was begun on 
November 2, 1942, circumstances in respect of which the 
Mediation Board possesses no jurisdiction. Our power in 
such matters is to insure that during the time of taking a 
secret ballot or in exercising other methods of ascertaining 


the choice of representatives, the employees shall be free 
from interference, influence or coercion by the carrier. 
This, the Board can and will do within a prescribed area 
if, and when, an election is being held. 


“Tn this comment on carrier influence, it seems unneces- 
sary to do more than point out to you that the Railway 
Labor Act prescribes an exclusive procedure for the pro- 
tection of employees in the choice of representatives. The 
provisions of Section 3 as quoted above may be made 
effective through the application of Section 10 of the Act. 


“This leaves for final consideration your willingness 
to present further evidence in support of your statements 
and your request that you be afforded an opportunity to 
be heard. If you have in mind a formal hearing at which 
the interested parties would be present, we find nothing 
in the matters alleged in your protest which falls within 
the purview of a formal hearing customarily held in con- 
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nection with representation disputes. As you know, hearing 
held by the Board under Section 2, Ninth, of the law has 
been for the purpose of determining who should participate 
in an election. 


“We shall be pleased, of course, to discuss orally with 
you or your representatives, if you wish, the basis upon 
which the Board has reached the conclusions stated herein, 
and we shall be glad to have you call at our office for this 
purpose any time you are in Washington. 


“In the above discussion we have dealt specifically with 
the issues raised by your protest as well as with your 
request for a hearing and we have pointed out the reasons 
why the Board is duty bound under the law to accept and 
act upon the Brotherhood’s application. We have also 
shown why the Board cannot deal with the other matters 
presented by you. We do not find in your submission refer- 
ence to any provisions of the Railway Labor Act under 
which your protest may be legally granted, nor does the 
Board, itself, find any such provisions. Therefore, we con- 
clude we have no alternative but to continue the investi- 
gation of this case which was commenced at Philadelphia, 
November 2, and the mediator in charge of the investiga- 
tion has been advised accordingly. 


‘“‘By order of the Nationa] Mediation Board.”’ 


Affidavit of Eugene C. Thompson 


Crry oF Kansas Ciry, Mo. 
County OF JACKSON, SS.: 


I, Eugene C. Thompson, being first duly sworn, deposes 
and says: 


1. I am Executive Secretary of the National Mediation 
Board, and as a part of my official duties have examined 
the case now docketed as R-3619, relative to representation 
dispute involving pilots and co-pilots employed by Ameri- 
can Airlines, Ine. 
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2. The affidavit of Mr. Henry Weiss, attached to the 
plaintiff’s complaint on page 2 describes a telephone con- 
versation between Mr. Leverett Edwards, Chairman of 
the National Mediation Board, Mr. Howard G. Gamser, 
Member of the National Mediation Board, and the under- 
signed. At no time in the conversation described in Mr. 
Weiss’ affidavit did the undersigned kear Mr. Weiss given 
any assurance that ALPA would be given a hearing before 
an Election was ordered by the Board. 


Evcene C. THomrson 
Executive Secretary 
National Mediation Board 


Subscribed and sworn to before me this 25th day of 
June, 1963. 


THELMa J. GAMBLE 


Notary Public. My Commission Expires July 11, 1964. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1544-63 


Am Liye Prwots Association, INTERNATIONAL, ET AL, 
Plaintiffs 


v. 


VationaL MepraTion Boar, ET at, Defendants 


Preliminary Injunction 


Upon consideration of the complaint and supporting 
affidavits and the affidavits filed by the Defendants in reply 
thereto, and in consideration of the stipulation made in 
open court by the attorneys for both parties and after 
hearing oral argument, pursuant to the Findings of Fact 
and Conclusions of Law filed herein this day, it is by this 
Court this 17th day of July, 1963 
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Orprrep that the National Mediation Board and the 
Defendants be and are hereby enjoined from processing 
or proceeding with the election among the pilots and co- 
pilots of the American Airlines in the petition filed by the 
Allied Pilots Association, which is known and designated 
in the files of the National Mediation Board as C-3351, 
until the Motion for Summary Judgment filed herein is 
decided by a Judge of this Court, and provided that Plain- 
tiff or its agents first file an undertaking with surety or 
cash in lieu thereof in the sum of $1,000.00 for payment 
of such costs and damages as may be incurred or suffered 
by any party found to have been wrongfully enjoined or 
restrained; and it is further 


Oxperep that, pursuant to the order of Judge Youngdahl, 
the Motion for Summary Judgment is to be set for hear- 
ing on Tuesday, July 23, 1963, or as soon thereafter as 
the Motion may be heard. 

Epwarp M. Curran 
Judge 


s e ° e e e ® ° 


Opposition of Defendants to Plaintiffs’ Motion for 
a Preliminary Injunction 


Defendants, by their undersigned attorneys, oppose 
plaintiffs’ motion for a preliminary injunction and in 
support of the opposition refer the Court to the affidavits 
of Eugene C. Thompson and Thomas A. Tracy, and the 
Memorandum of Points and Authorities in Opposition to 
Plaintiffs’ Motion for a Preliminary Injunction, filed here- 
with and made a part hereof. 


Cart Earpiey 
Attorney, Department of Justice 


Haruanp F. Learuers 
Attorney, Department of Justice 


Attorneys for Defendants 


* * * ° * 
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Excerpt from Defendants’ Memorandum of Points and Au- 
thorities in Opposition to Plaintiffs’ Motion for a 
Preliminary Injunction, at page 9: 


‘It is undisputed that in arranging to hold the election 
by secret ballot the Board is discharging a duty spe- 
cifically imposed upon it by Section 2, Ninth (45 U.S.C. 
152, Ninth) of the Act. Since the election has not been 
held there can, of course, be no charge that there was 
any ‘interference, influence, or coercion’ exercised by 
the carrier in the conduct of the election and it is the 
duty of the Board to conduct the election in such a 
manner as to ensure that it will be without interfer- 
ence, influence or coercion. Clearly, therefore, plain- 
tiffs seek to enjoin the Board from proceeding with 
the election upon the ground that the Board will be 
incapable of holding the election as required by 
statute.’’ 


Excerpt from Defendants’ Memorandum of Points and Au- 


thorities in Opposition to Plaintiffs’ Motion for Sum- 
mary Judgment, at page 16: 


“The International contends that it is seeking no more 
than to compel the Board to perform its duty. But the 
statute does not make it the duty of the Mediation 
Board to investigate charges of employer interference. 


e * * * 


‘Ag the affidavit of Mr. Tracy reflects, the Board de- 
termined in this case that an election can be held 
without carrier interference. That is all that the 
statute empowers it to determine. 


‘Were the Board to extend its jurisdiction into adju- 
dication of unfair practices it would not only be in 
excess of its authority but its effectiveness as a 
mediation agency would be destroyed.” 
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Excerpt from Defendants’ Memorandum of Points and Au- 
thorities in Opposition to Plaintiffs’ Motion for Sum- 
mary Judgment, at page 19: 


“‘The Board, of course, takes no position on the merits 
of the New York litigation.”’ 


Excerpts from the Transcript of Hearing Before Judge 
Sirica on August 2, 1963: 


p.51 ‘‘The Court: One question I would like to ask as 
you go along. This question I put to you might be 
incorporated as number 4. What remedy does this 
union or any union have under the Railway Labor 
Act when a carrier is interfering with its status as a 
bargaining representative? What is the remedy? 


“Mr. Shapiro: The remedy which is available to a 
union under the Railroad Labor Act, Your Honor, is 
the remedy which the union invoked in the Southern 
District of New York, if it believes a carrier is inter- 


fering with its rights of employees, it can bring suit 
to restrain such an interference. 


‘“‘That is the thrust of the system federation No. 40 
against the Virginia Railway System which is cited 
at length in the Switchmens Union case. Its relief is 
in court. That in our judgment is the only forum 
which can give direct relief on the subject.’’ 


p.61 ‘‘Mr. Shapiro: As I understand the Board’s posi- 
tion, Your Honor on this. They do not read Section 
29 as giving them very broad powers to listen to the 
charges of the type that have been advanced by Inter- 
national here. The only way the Board could come 
into the picture at all, would be in connection with a 
pending election.”’ 


p.78 ‘*The Court: Let me ask you this? This is just a 
hypothetical question. Probably it doesn’t have any 
bearing on what we are talking about here. Suppose 
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the company for reasons of its own does not like a 
certain international union, and wants to get out of 
that union. And some of the officers take it upon 
themselves to try to promote a new union, get certain 
employees interested in a new group for the purpose 
of being the vargaining representative. They are suc- 
cessful in getting a majority of the employees to g0 
along with this new union through acts of coercion, 
influence, promises, and so forth, and what have you? 


“Tf that situation would arise? The next question 
would be, what could be done about it? What could 
International do about it? They have influenced these 
people to get out of the union of International and 
join a new union. I do not know whether that is in 
this picture or not. But the point is if that did occur, 
and you would have so-called acts of interference, 
collusion, coercion, eall it what you will. What would 
be the remedy of the principal union who had been 
looking out for the rights and interests for these 
people for many years. Under that situation could 
they come into court or could they go to the board 
and say, I want you to investigate these charges be- 
fore you permit this election take place? 


“Mr, Shapiro: Well, if the union has been flagrantly 
organized by the company, the employees go along 
because they are told if you don’t join there will be 
threats— 

“The Court: If you don’t do this, we will do that. 
“Mr. Shapiro: Up to that point the Board has no 
jurisdiction. The old union could go to the Board 
and say, look what he has been doing. 

“The Court: Well supposing the company wants to 
get out of International and gets a majority vote of 
the employees to go along? 


“Mr. Shapiro: To get the majority to go along? The 
Board still has no jurisdiction at this point. If the 
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old union came into the Board and said, look, be care- 
ful, things are happening. All that the Board could 
do is to say you must go to the District Court and file 
an action under the Act to restrain the company, this 
new organization. 


“The Court: That is what was done in New York? 


‘“‘Mr. Shapiro: That was not [sic] done in New York. 
Whatever the merits of that claim are there is no 
question but that they selected the right venue up 
there. But they couldn’t come down to the Board 
and say do something about it. The Board had no 
power as I stated. Now let us take it a step further. 
This company created, financed, and supported a union, 
filed a petition with the National Mediation Board to 
conduct an election among its employees. The Board 
would then, I suppose, use its discretion on the basis 
of the charges to determine whether it should consider 
these more thoroughly. It might do what was done 
in the WES Chapter case and conduct a hearing. 
“The Court: Then you concede it could be done at a 
hearing? 

“Mr. Shapiro: Oh, it has conducted hearings, Your 
Honor.”’ 


p.81 ‘‘Mr. Shapiro: Now it seems to me that Judge 
Wyatt’s decision and his findings are to be crucial on 
this matter. 


“The Court: I would think so. 


‘‘Mr. Shapiro: Do indicate that ALPA lost its ma- 
jority status as a result of this unfair conduct. This 
obviously would have been tainted in that sense. Then 
] think the Board would properly, in its discretion, 
entertain its petition. But this is a matter of what 
the Board can do. ALPA here is demanding relief 
on the Board on the basis of what the Board must do 
and the matter of clear statutory duty. I do not 
think this statute is so clear with respect to what the 
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Board has done. Anyone can say the Board violated 
the statute.’’ 


p- 84-85 ‘‘The Court: If there is any substance to these 
allegations or charges that coercion or whatever they 
may have done, the time to find out about it is before 
election, because of the influence or coercion might 
have carried over as the plaintiffs’ counsel has in- 
dicated. This is the problem.”’ 


° * ° e es s e ° * 


Order Extending Temporary Restraining Order 


This cause came on to be heard on this 27th day of June, 
1963, on Plaintiffs’ Motion and, because of the condition 
of the calendar and the inability of a designated judge to 
hear the motion and it appearing to the Court from the 
complaint and the supporting affidavits that the Defend- 
ants are about to conduct a representation election under 
Section 2, Ninth, of the Railway Labor Act, 44 Stat. 577, 


as amended, 45 U.S.C. § 152, among the sixteen hundred 
pilots and co-pilots of the American Airlines unless re- 
strained by order of this Court, and it further appearing 
that immediate and irreparable injury, loss and damage 
will result to Plaintiffs unless Defendants are so restrained 
pending the hearing on Plaintiffs’ motion for preliminary 
injunction. 


Ir Is Onverep, therefore, that the temporary restraining 
order issued in this cause on the 18th day of June, 1963, 
be and is hereby extended to 10:00 A.M. on the 15th day 
of July, 1963. 

/s/ LutTHEeR M. YouncpaHL 


Judge 
Dated: This 27 day of June, 1963. 
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Order Extending Temporary Restraining Order 


This cause came on to be heard on this 5th day of July, 
1963, on Plaintiffs’ Motion and, because of the condition 
of the calendar and the inability of a designated judge to 
hear the motion and it appearing to the Court from the 
complaint and the supporting affidavits that the Defendants 
are about to conduct a representation election under Sec- 
tion 2, Ninth, of the Railway Labor Act, 44 Stat. 577 as 
amended, 45 U.S.C. §152, among the sixteen hundred 
pilots and co-pilots of the American Airlines unless re- 
strained by order of this Court, and it further appearing 
that immediate and irreparable injury, loss and damage 
will result to Plaintiffs’ motion for preliminary injunction. 


Ir Is Orperep, therefore, that the temporary restraining 
order issued in this cause on the 18th day of June, 1963, 
be and is hereby extended to 11:00 A.M. on the 15th day 
of July, 1963. 

Judge 


Dated: This 5th day of July, 1963. 


Order on Remand 


It appearing that on July 12, 1963, the United States 
Court of Appeals for the District of Columbia Cireuit 
issued the following order in this cause: 


‘‘This cause came on to be heard on the record on 
appeal from the United States District Court for the 
District of Columbia, and was argued by counsel, and 
it appearing that on July 5, 1963, the District Court 
entered an order purporting to extend for 10 days a 
temporary restraining order originally issued against 
the National Mediation Board June 18, 1963; and that 
such an extension of a temporary restraining order 
beyond the 20-day period permitted by Civil Rule 
65(b) can only be sustained if it meets the require- 
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ments of Civil Rule 52(a) for a preliminary injunction 
and 


It further appearing that the order appealed from 
was not supported by findings of fact and conclusions 
of law as required by Civil Rule 52(a), therefore 


It is determined that this court has jurisdiction by 
virtue of 28 U.S.C. § 1292(a) (1), and it is ordered that 
the case be, and it is, remanded to the District Court 
with instructions to dissolve its said order of July 5, 
1963, and it is 


FurtHer Orverep that the Clerk is directed to trans- 
mit a certified copy of this order to the District Court 
forthwith.”’ 


And it further appearing that a certified copy of the 
said order of the Court of Appeals was filed in this Court 
on July 13, 1963, therefore 


It is this fifteenth day of July, 1963 orperep that this 


Court’s order of July 5, 1963 extending the temporary 
restraining order entered herein on June 18, 1963, be and 
hereby is dissolved. 


Findings of Fact and Conclusions of Law 


This cause came on to be heard on the motion of the 
plaintiffs for a preliminary injunction; due notice was 
given to the defendants; and upon consideration of the 
complaint, motion, affidavits of Charles Ruby, President 
of Airline Pilots Association, International, and Henry 
Weiss, submitted by plaintiffs and memoranda filed by 
plaintiffs, and the affidavits of Thomas Tracy and E. C. 
Thompson filed by the defendants, and the stipulation 
filed by counsel for both parties, and the argument of 
counsel, the Court, having considered the above matter, 
makes the following findings of fact: 
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1. The Court finds that irreparable injury will be suf- 
fered by the Airline Pilots Association if the election is 
processed and ballots mailed out by the National Mediation 
pending a hearing on the Motion for Summary Judgment 
which is set for hearing on July 23, 1963. 


2. The Court further finds that pursuant to the stipu- 
lation the ballots will probably be mailed out Monday, 
July 22, only a day before the Motion for Summary Judg- 
ment is set for hearing. 


3. The Court further finds that there has been no hear- 
ing by the National Mediation Board on the charges filed 
by the Airline Pilots Association alleging that American 
Air Lines violated the Railway Labor Act as to illegal 
interference, coercion and influence. 


4. The Court concludes as a matter of law that the Court 
has jurisdiction of this case and that a preliminary injune- 
tion should issue restraining the National Mediation Board 
from continuing to process the election until the Motion 
for Summary Judgment is decided. 


Epwarp M. Curran 
Judge 


July 17, 1963 


e « « e ° e *. e « 


Defendants’ Opposition to Plaintiffs’ Motion for 
Summary Judgment 


Defendants, by their attorneys, oppose plaintiffs’ motion 
for summary judgment on the ground that while there is 
no genuine material issue of fact, plaintiffs are not entitled 
to judgment as a matter of law. In support of this con- 
tention the Court is respectfully referred to the pleadings, 
affidavits and exhibits previously filed in this action, and 
to defendants’ memorandum of points and authorities in 
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opposition to plaintiffs’ motion for summary judgment, 
together with the exhibit submitted therewith. 


Cart HarDLey 

Howarp HE. SHarimo 

Attorneys, Department of Justice 
Attorneys for Defendants 


Statement of Material Facts As To Which Defendants Contend 
There Is No Genuine Issue 

In support of its motion for summary judgment filed 
herewith, defendants submit that there is no genuine issue 
as to the material facts. This statement of material facts 
as to which defendants contend there is no genuine issue 
is submitted in accordance with this Court’s Rule 9(b). 
The material facts, as developed in the pleadings, exhibits, 
the affidavit of Thomas A. Tracy, filed herein on June 24, 
1963, and other documents now on file, are as follows: 


1. The Air Lines Pilots Association, International, 
(hereinafter ‘‘the International’) had a collective agree- 
ment with American Air Lines which became effective 
January 21, 1959, and which was to remain in effect unless 
written notice of intended change pursuant to Section 6 
of the Railway Labor Act was filed by either party sixty 
days prior to June 1, 1961, or June 1 of any subsequent 
year. This agreement recited that the Air Lines Pilots 
‘Association had shown satisfactory proof to American that 
it represented more than a majority of American’s pilots. 
American’s recognition was unilateral; no election was 
held to determine the pilots wishes and the International 
has never been certified by the National Mediation Board 
to be the majority representative. 


2, Sixty days prior to June 1, 1961, notices of intended 
change were exchanged between American and the Inter- 
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national and collective bargaining negotiations began. The 
negotiations were conducted between representatives of 
American and a committee of American Air Lines Pilots 
known as the Negotiating Committee. The Negotiating 
Committee was appointed by an elected committee of 
American Air Lines Pilots known as the Master Executive 
Committee. 


3. Disagreement arose between the International and the 
Negotiating Committee concerning the position which the 
pilots should take respecting the qualifications for flight 
engineers serving as third crew members on jet aircraft. 
This internal disagreement led to a recess of the negoti- 
ations in November or December 1962, 


4. On January 8, 1963, the Master Executive Committee 
resolved to authorize its Negotiating Committee to con- 
tinue negotiations with American Air Lines. The Com- 
mittee’s chairman advised American that it had the full 
backing of the entire pilot group. Negotiations were re- 


sumed thereafter between American and the Negotiating 
Committee subsequent to January 11, 1963. 


5. The International protested to American against the 
negotiations on the ground that they had not been au- 
thorized by the International’s officers. On March 1, 1963, 
it filed a complaint against American Air Lines, subse- 
quently amended to join as defendants Captain O’Connell, 
Chairman of the Master Exceutive Committee, and the 
five pilots constituting the Negotiating Committee. Ruby, 
et al. v. American Air Lines, et al., D.C. S.D. N.Y., Civil 
Action No. 63 Civ. 585. It was alleged that by treating 
with the Negotiating Committee, American was violating 
the Railway Labor Act in numerous respects. 


6. A trial on the International’s motion for preliminary 
injunction in this action began on March 29, 1963. 


After a lengthy trial involving more than three thousand 
pages of testimony and over 200 exhibits, the matter was 
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submitted for decision on May 28, 1963. No decision has 
been announced. 


7. Negotiations between American and the Negotiating 
Committee concluded on March 15, 1963, with a proposed 
agreement. 


8. On March 21, 1963, the Master Executive Committee 
formed the Allied Pilots Association (hereinafter, ‘‘Al- 
lied’’) an independent union, On April 24, 1963, Allied 
submitted an application to the National Mediation Board 
under §2, Ninth, of the Act requesting an investigation 
of a representation dispute among pilots and co-pilots of 
Amcrican. This was supported by cards from over 1,150 
American pilots authorizing Allied to represent them as 
their collective bargaining agent. There are approximately 
1,571 employees involved. 


The application to the Board was brought to the atten- 
tion of Judge Wyatt at the opening of Court on April 25, 
1963. In an opinion dated April 26, 1963, Judge Wyatt 
held: 


‘‘Mindful among other things, that Congress has 
been found to have given exclusive jurisdiction to the 
Board in some areas, of which Section 2, Ninth of 
the Act appears to be one (Switchmen’s Union v. 
Mediation Board, 320 U.S. 297), the Court took pause 
and invited the views of counsel as to the proper 
course to pursue as to these five motions, in the light 
of the established invocation of the services of the 
Board. * * *”’ 


“Upon reflection, it is concluded that these hearings 
should proceed to completion and to decision of the 
motions. The request to the Board has been made of 
record and is one of the facts to be considered, along 
with all others of record, in the decision of the mo- 
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‘‘The responsibilities of this Court and of the Board 
are undoubtedly separate and distinct. The present 
decision to continue these hearings is not intended in 
any way to affect, and doubtless will not affect, the 
discharge by the Board of its responsibilities.”’ 


9. Upon receipt of Allied’s application the Board noti- 
fied American and the International. ALPA immediately 
requested the Board to withhold action on Allied’s request 
until the completion of the New York litigation or, in the 
alternative, to hold a hearing with respect to ALPA’s 
charges that the formation of Allied resulted from activi- 
ties by American in violation of the Railway Labor Act. 
The Board responded to this request by assigning a medi- 
ator to conduct both the usual investigation customary in 
representation disputes; and also a special and unusual 
investigation with respect to ALPA’s allegations. As a 
result, the Board examined the complaint, the amended 
complaints, briefs, and portions of the transcript and the 
court’s memorandum in the New York action, together 
with statements from ALPA, American and Allied. Each 
of the members of the Board reviewed personally the ma- 
terial submitted in connection with the New York action 
and the statements filed by the parties. As a result, the 
Board concluded that ALPA’s charges related primarily 
to the cireumstances surrounding the negotiation of the 
agreement identified as the March 15, 1963 agreement. 
The Board was completely familiar with these negotiations 
because a substantial part of them had been earried on in 
the presence of a representative of the Board. After full 
consideration the Board concluded that it had made an 
adequate investigation of the charges made by ALPA and 
that there were no facts to indicate that a representation 
election by seeret ballot could not be held free from inter- 
ference, assistance, influence, or coercion by the ecarricr. 
The Board thereupon docketed the case as NMB No. R-3619 
and proceeded in the normal manner to prepare to hold 
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the election by scerct ballot. The ballots were ready for 
dissemination on June 21, 1963, but the election was can- 
celled following issuance of a temporary restraining order 
in this action. 


10. By statute the Board must attempt to certify a repre- 
sentative within thirty days after a request for its services 
is received. It is of the opinion that it has conducted a 
full and complete investigation, that no further investi- 
gation is necded prior to the holding of the election which 
it proposes to conduct, and that its failure to conduct an 
election promptly will have an adverse effect on its efforts 
to maintain peace in the air transport industry. 


11. On July 10, 1963, American Air Lines advised the 
International and the Board that it had recognized Allied 
as the collective bargaining agent for its pilots and co-pilots 
on the basis of evidence satisfactory to it that Allied repre- 
sented a majority of the pilots and co-pilots. It signed a 
new collective bargaining agreement with Allied on July 9, 
1963. 

Cart Earpiey 

Howarp E. Suaprro 

Attorneys, Department of Justice 
Attorneys for Defendants 


Opinion 


The plaintiff, Airline Pilots Association, International, 
alleges that the American Airlines has violated the Railway 
Labor Act, in that it has interferred by coercion and undue 
influence with the right of its employees to choose its 
representative. 


The plaintiff has made these charges the subject of a 
suit in the United States District Court for the Southern 
District of New York, and it argues that the National 
Mediation Board should be enjoined from conducting an 
election between it and the Allied Pilots Association until 
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a decision is rendered by the New York Court or until the 
Board grants a hearing to investigate these charges. 


The defendant, on the other hand, contends this Court 
is without jurisdiction to intervene in a representation 
action pending before the Board; that the Board did in- 
vestigate the charges made by the plaintiff and acted within 
its authority in refusing to order a hearing or postpone 
the election, and that the dispute between the rival com- 
panies is premature for judicial determination until after 
the election has been held, even if the Board did act outside 
of its authority. 


This Court is not attempting to indicate whether or not 
the Board conducted what might be called a thorough in- 
vestigation or hearing into these charges. This Court feels 
that the charges pro and con have been discussed by way 
of the introduction of evidence at the trial in New York. 
Judge Wyatt now has that matter under advisement and 
may shortly render his opinion. 


If it should develop that Judge Wyatt rules in favor of 
the plaintiff, it will be held in effect, as I see the matter, 
that the charges of coercion and influence and any other 
charges, have been proven. If that occurs, the Court feels 
that the Board would have at least the inherent power or 
the right, to look into these matters further, and to conduct 
an investigation or hearing. Counsel for the Government 
has conceded in its argument that the Board in the past 
has conducted hearings. 


In this connection, the Court will quote the language of 
Judge Fahy in the case of WES Chapter, Flight Engineers 
International Association, AFL-CIO versus the National 
Mediation Board, 314 F.2d 234. 


“The second question must be decided in a similar 
manner. The Association charged that SOA was as- 
sisted and dominated by the employer in violation of 
section 2, Third and Fourth, of the Act. The Board held 
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a hearing on these charges, taking pertinent testimony 
but declining, because of lack of power, to compel 
attendance of certain witnesses requested by the As- 
sociation. The Statute, in Section 2, Ninth, requires 
an ‘investigation’ of such disputes; and the Board, 
it seems to us, did investigate. In a different case, 
where, for example, a stronger shcwing is made ini- 
tially by the charging party than was made here, the 
Board might be required to make a more independent 
investigation into a charge of company assistance to 
an opposing union seeking certification.’’ 


The Court is familiar with the case of Switchmen’s 
Union v. National Mediation Bd., 320 U.S. 297 (1943), 
which was discussed during argument. The Court, how- 
ever, feels that, if the New York Court decides in favor of 
the plaintiff, and this election is not enjoined at this time, 
irreparable injury and damage might result to the plain- 
tiff. If any influence or coercion was used, it might carry 
over and affect this election in some way. 


Therefore, the motion of the plaintiff for summary judg- 
ment is granted and the cross motion of defendant for 
summary judgment is denied. 


Counsel will prepare an appropriate order. 


Joun J. Sinica 
United States District Judge 
August 7, 1963 


Findings of Fact and Conclusions of Law 
(Proposed by ALPA) 
Findings of Fact 


1. Plaintiff Air Line Pilots Association, International, 
is a labor organization within the meaning of Section 1, 
Sixth of the Railway Labor Act. Plaintiff Charles H. Ruby 
is President of the Air Line Pilots Association, Inter- 
national. 
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2. The National Mediation Board is an administrative 
agency created pursuant to Section 4 of the Railway Labor 
Act with powers and duties set forth in the Railway Labor 
Act. Defendant Leverett Edwards is Chairman of the 
National Mediation Board, Defendant Francis A. O’Neill, 
Jr., is a member of the National Mediation Board, and 
Defendant Howard G. Gamser is a member of the National 
Mediation Board. 


3. This action has been brought for the stated purpose 
of assuring that issues relating to substantial violations 
of the Railway Labor Act raised by plaintiffs against 
American Airlines, Inc. and certain of pilot employees of 
that carrier, who were instrumental in organizing and were 
organizers and some of whom are officers of the Allied 
Pilots Association, are fully heard and determined before 
the National Mediation Board conducts a representation 
election among such pilot employees. 


4. Plaintiffs claim that American Airlines, Ine., inde- 
pendently and in concert with certain pilots employed by 
that carrier who are organizers and officers of the Allied 
Pilots Association, have engaged in interference, influ- 
ence, coercion and assistance in violation of the rights of 
employees of that carrier under Section 2, Third, 2, 
Fourth and 2, Ninth of the Railway Lahor Act to select 
representatives of their own choosing. Plaintiffs claim in 
addition that the Allied Pilots Association is the instru- 
mentality of such pilot employees. 


5. The plaintiffs in the instant action have brought and 
there is now pending an action in the United States District 
Court for the Southern District of New York against 
American Airlines, Inc. and said named individual pilot 
employees. That action secks a remedy for the violation 
of such rights of employees under Section 2, Third, 2, 
Fourth and 2, Ninth. There are now pending before the 
United States District Court for the Southern District of 
New York, plaintiffs’ motions for a preliminary injunction 
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against American Airlines, Inc. and against the said in- 
dividual pilot defendants, and plaintiffs’ motion for sum- 
mary judgment granting the permanent injunction, and 
declaratory judgment prayed for in the complaint. These 
motions have been fully submitted to Judge Inzer B. Wyatt 
of that Court upon an extensive evidentiary record, and 
decisions. thereon are now pending. 


6. There is now pending before the National Mediation 
Board an application made by the Allied Pilots Association, 
known and designated in the files of that Board as Case 
No. R-3719, for an election and certification as representa- 
tive of the pilots employed by American. 


7. Unless enjoined, the National Mediation Board in- 
tends to conduct an election forthwith pursuant to such 
application, and to issue a certification based thereupon. 


8. The National Mediation Board has failed and refused 
to defer its action on such application until the determi- 
nation of the federal court on issues of Railway Labor 
Act violations affecting such representation proceeding, 
though duly requested by plaintiffs to do so. 


9. The National Mediation Board has neither taken 
evidence nor made a determination on the merits of the 
issues raised by plaintiffs, though duly requested by plain- 
tiffs to do so. 


10. The Board has failed and refused to deal with and 
will not deal with the merits of the issues raised by 
plaintiffs. 


11. The Board has denied that it has legal authority to 
investigate and pass upon matters of interference, assist- 
ance, influence and coercion in connection with the repre- 
sentation of carrier employees, where such matters do not 
relate to the actual holding of an election, except to take 
the necessary steps to see that the actual election proce- 
dures shall be free from such action. 
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12. The Board has neither passed upon nor taken a 
position on the merits of the matters pending in the 
United States District Court for the Southern District of 
New York. 


13. The conduct of an election by the Board before a 
final determination on violations of Section 2, Third, 2, 
Fourth and 2, Ninth of the Railway Labor Act does not 
afford protection for the rights of employe:s to be free 
from interference, influence, coercion and assistance in 
the selection of representatives. 


Conclusions of Law 


1. This action arises under the Railway Labor Act, a 
statute of the United States regulating interstate com- 
merce, and this Court has jurisdiction of this action under 
28 U.S.C. Sections 1331 and 1337. 


2. The federal courts have jurisdiction to deal with in- 
terference, coercion, influence and assistance in the selec- 


tion by employees of representatives of their own choosing 
under the Railway Labor <Act. 


3. Under Section 2, Ninth of the Railway Labor Act, 
issues of interference, influence, coercion and assistance 
arising out of events antecedent to the actual conduct of 
the election and which affect the selection by employees 
of representatives of their own choosing must be resolved 
prior to an election and certification of representatives 
by the National Mediation Board. 


4. The National Mediation Board must act in accord 
with the determination of the federal courts on matters 
of interference, coercion, influence and assistance in the 
selection by employees of representatives of their own 
choosing under the Railway Labor Act. 


5. The National Mediation Board is hereby enjoined 
from further processing the application of the Allied Pilots 
Association or conducting a representation election among 
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the craft or class of pilots and copilots of American Air- 
lines until the final determination of the action identified 
as 63 Civil 585 in the United States District Court for the 
Southern District of New York. 


Findings of Fact and Conclusions of Law 
(Proposed by NMB) 
Findings of Face 


1. Plaintiff Air Line Pilots Association, International, 
is a labor organization within the meaning of Section 1, 
Sixth of the Railway Labor Act. Plaintiff Charles H. Ruby 
is President of the Air Line Pilots Association, Inter- 
national. 


2. The National Mediation Board is an administrative 
agency created pursuant to Scction 4 of the Railway Labor 
Act with powers and duties sct forth in the Railway Labor 
Act. Defendant Leverett Edwards is Chairman of the 
National Mediation Board, Defendant Francis A. O’Neill, 
Jr., is a member of the National Mediation Board, and 
Defendant Howard G. Gamser is a member of the National 
Mediation Board. 


3. Plaintiffs charge that American Airlines has violated 
the Railway Labor Act in that it has interfered with the 
right of its employees to choose its representative and 
have made this charge the subject of a suit in the United 
States District Court for the Southern District of New 
York, identified as No. 63 Civ. 585. 


4. Plaintiffs have brought the present action to enjoin 
the National Mediation Board from conducting an election 
to determine whether plaintiffs or Allied Pilots Associ- 
ation shall represent the pilots and co-pilots of American 
Airlines until a decision is rendered by the District Court 
for the Southern District of New York or until the Board 
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grants a hearing to investigate these charges. The afore- 
said action in the District Court for the Southern District 
of New York has been heard by Judge Inzer B. Wyatt 
and he has indicated that a decision in that case will be 
handed down in the near future. 


5. There is now pending before the National Medi- 
ation Board an application made by the Allied Pilots As- 
sociation, known and designated in the files of that Board 
as Case No. R-3719, for an election and certification as 
representative of the pilots employed by American, 


6. Unless enjoined, the National Mediation Board in- 
tends to conduct an election forthwith pursuant to such 
application, and to issue a certification based thereupon. 


7. The National Mediation Board was completely fa- 
miliar with the negotiations upon which plaintiffs’ charges 
in the New York action were based and after each of the 
three members of the Board had reviewed the material in 
connection with the New York action, the Board concluded 
that it had made an adequate investigation of the charges 
made by plaintiffs and that its investigation had disclosed 
no facts to indicate that a representation election by secret 
ballot could not be held free of interference, assistance, 
influence or coercion by American Airlines, the carrier. 


8. Plaintiffs’ charges having been submitted to the Dis- 
trict Court for the Southern District of New York, no 
finding is made as to whether or not the Board conducted 
a thorough investigation into plaintiffs’ charges. 


9. The conduct of an election by the Board before the 
District Court for the Southern District of New York has 
handed down its decision in the action identified as No. 63 
Civ. 585 might result in irreparable injury and damage to 
plaintiffs should that court decide in plaintiffs’ favor in 
that action. 
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Conclusions of Law 


1. This action arises under the Railway Labor Act (45 
U.S.C. 151, et seq.) and the Court has jurisdiction of this 
action under 28 U.S.C. Sections 1331 and 1337. 


2. Plaintiffs in this proceeding might suffer irreparable 
injury if the National Mediation Board holds an election 
before the determination of the United States District 
Court for the Southern District of New York in 63 Civ. 
585 if the New York court decides that there has been 
coercion and undue influence at some time before the elec- 
tion, and in that event, the Board would have the inherent 
power or right to look into these matters further and to 
conduct an investigation or hearing. 


3. The National Mediation Board should be enjoined 
from conducting a representation election among the craft 
or class of pilots and co-pilots of American Airlines until 
the handing down of a decision in the action identified as 
63 Civ. 585 in the United States District Court for the 
Southern District of New York. 


° ° * * . * * 


Order 
(Proposed by NMB) 


The action came on for hearing before the Court, Honor- 
able John J. Sirica, District Judge presiding, and the issues 
having been duly heard on motion for summary judgment 
by plaintiffs and cross-motion for summary judgment or, 
in the alternative, for an order dismissing the complaint 
by defendants, and a decision having been duly rendered, 
it is this day of August 1963 


Orperep: That the defendants, and each of them, be, and 
they are, hereby enjoined from conducting a representation 
election among the craft or class of pilots or co-pilots of 
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American Airlines pending the announcement of a decision 
by the District Court in the action identified as No. 63 
Civ. 585 now pending in the United States District Court 
for the Southern District of New York. 


Findings of Fact and Conclusions of Law 
' Findings of Fact 


1. Plaintiff Air Line Pilots Association, International, 
is a labor organization within the meaning of Section 1, 
Sixth of the Railway Labor Act. Plaintiff Charles H. Ruby 
is President of the Air Line Pilots Association, Inter- 
national. 


2, The National Mediation Board is an administrative 
agency created pursuant to Section 4 of the Railway Labor 
Act with powers and duties set forth in the Railway Labor 
Act. Defendant Leverett Edwards is Chairman of the 
National Mediation Board, defendant Francis A. O’Neill, 
Jr., is a member of the National Mediation Board, and 
defendant Howard G. Gamser is a member of the National 
Mediation Board. 


3. Plaintiffs charge that American Airlines has violated 
the Railway Labor Act in that it has interfered with the 
right of its employees to choose its representative and 
have made this charge the subject of a suit in the United 
States District Court for the Southern District of New 
York, identified as No. 63 Civ. 585. 


4. Plaintiffs have brought the present action to enjoin 
the National Mediation Board from conducting an election 
to determine whether plaintiffs or Allied Pilots Association 
shall represent the pilots and co-pilots of American Airlines 
until a decision is rendered by the District Court for the 
Southern District of New York or until the Board grants 


180 


a hearing to investigate these charges. The aforesaid 
action in the District Court for the Southern District of 
New York has been heard by Judge Inzer B. Wyatt and 
he has indicated that a decision in that case will be handed 
down in the near future. 


5. There is now pending before the National Mediation 
Board an application made by the Allied Pilots Association, 
known and designated in the files of that Board as Case 
No. R-3719, for an election and certification as representa- 
tive of the Pilots employed by American. 


6. Unless enjoined, the National Mediation Board in- 
tends to conduct an election forthwith pursuant to such 
application, and to issue a certification based thereupon. 


7. Plaintiffs’ charges having been submitted to the Dis- 
trict Court for the Southern District of New York, no 
finding is made as to whether or not the Board conducted 
a thorough investigation into plaintiffs’ charges. 


8. The conduct of an election by the Board before the 
District Court for the Southern District of New York has 
handed down its decision in the action identified as No. 63 
Civ. 585 might result in irreparable injury and damage to 
plaintiffs should that court decide in plaintiffs’ favor in 
that action. 


Conclusions of Law 


1. This action arises under the Railway Labor Act (45 
U.S.C. 151, et seq.) and the Court has jurisdiction of this 
action under 28 U.S.C. Sections 1331 and 1337. 


2. Plaintiffs in this proceeding might suffer irreparable 
injury if the National Mediation Board holds an election 
before the determination of the United States District 
Court for the Southern District of New York in 63 Civ. 585 
if the New York Court decides that there has been coercion 
and undue influence at some time before the election, and 
in that event, the Board would have the inherent power or 
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right to look into these matters further and to conduct an 
investigation or hearing. 


3. The National Mediation Board should be enjoined 
from conducting a representation election among the craft 
or class of pilots and co-pilots of American Airlines until 
the handing down of a decision in the action identified as 
63 Civ. 585 in the United States District Court for the 
Southern District of New York. 


Joun J. Smica 
United States District Judge 
August 10, 1963 


The action came on for hearing before the Court, Hon- 
orable John J. Sirica, District Judge presiding, and the 
issues having been duly heard on motion for summary 
judgment by plaintiffs and cross-motion for summary 
judgment or, in the alternative, for an order dismissing 


the complaint by defendants, and a decision having been 
duly rendered, it is this 10th day of August 1963 


OrperED: That the defendants, and each of them, be, 
and they are, hereby enjoined from conducting a repre- 
sentation election among the craft or class of pilots or 
co-pilots of American Airlines pending the announcement 
of a decision by the District Court in the action identified 
as No. 63 Civ. 585 now pending in the United States 
District Court for the Southern District of New York. 


Joun J. Smica 
United States District Judge 


Crry oF WasHINGTON 
District or CoLUMBIA, SS.: 


Affidavit of Francis A. O'Neill 
Francis A. O’Neill, Jr., being duly sworn, says: 


1. Iam a duly appointed member of the National Medi- 
ation Board and have served in that capacity continuously 
since April 1, 1947. I am presently serving as Chairman 
of the Board. I am fully familiar with the proceedings 
heretofore had in this action and make this affidavit in 
opposition to the application for a further stay of the 
representation proceedings presently before it. 


2. The attention of the court is invited to Exhibit 9 
attached to the affidavit of Thomas A. Tracy, heretofore 
filed in this action, wherein it has been established that 
more than 84% of the Pilots of American Airlines desire a 
change in their collective bargaining representative. The 
applicant organization has expressed strong resentment 
of any further delay in the prompt resolution of this 


dispute. A question has been raised as to what harm 
would ensue by a further delay in this case. Experience 
has shown that representation disputes have a disruptive 
effect on the transportation system involved. This disrup- 
tive effect is directly in proportion to the intensity of the 
conflict between the paries. Section 2, Ninth, was enacted 
to bring an end to these polemic controversies. 


3. It is my understanding that representations have been 
made to the court that the Circuit Court of Appeals for 
the Second Circuit will hear certain issues in this contro- 
versy on or about September 3, 1963. 


Attached hereto and made a part hereof is a copy of a 
telegram from the attorney for the defendants in the action 
in New York and for the petitioner in the case before this 
Board. It would appear therefrom that the proceedings 
before the Second Circuit Court of Appeals are entirely 
tentative at this time. 
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4. In the opinion of the National Mediation Board, a 
delay until September 3, 1963, or any further delay in this 
matter, would increase the industrial unrest on American 
Airlines. 


Francis A. O’NEILL, JR. 


Subscribed and sworn to before me this 16th day of 
August 1963. 


ANGELINE JOHNS 


Notary Public. My Commission Expires Oct. 31, 1966. 
RDAO01 833A EDT AUG 16 63 NHC004 SPOD037 RA353 

R NA299 PD NEW YORK NY 15 546P EDT 
NATIONAL MEDIATION BOARD 

1230 16 ST NORTHWEST WASHDC 


This is to inform you of the disposition made by Judge 
Friendly of ALPA’s request for a preference. ALPA’s 
request for a hearing next week on briefs below was re- 
jected. Hearing on new briefs was tentatively scheduled 
for September 3rd and made subject to approval by Ap- 
pellate Panel sitting on that date. Judge Friendly is to 
enter an order if the Appellate Panel accepts. No order 
yet entered. If Appellate Panel refuses, Judge Friendly 
indicated hearing likely to be postponed for month or 
more. Judge Friendly stated that this type of preference 
was routine in labor dispute cases in this circuit he stated 
that his action was not, meant to influence in any way 
the action of any other court or agency. 


Martin C. Seham attorney for additiona] defendants in 
63 Civ. 
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Opinion 
Wvartt, District Judge, 


This action and the controversies involved form chap- 
ters in the troubled history of labor relations in the air- 
line industry. Specifically there are charges here of vio- 
lations of the Railway Labor Act (45 US.C.A. § 151 and 
following: the ‘‘Act”) which was made applicable to the 
air lines by amendments effective April 10, 1936 (45 
U.S.C.A. § 181). 


The action is for an injunction, declaratory judgment 
and damages and was commenced by President Ruby of 
Air Line Pilots Association (‘¢Alpa”) and by Alpa against 
American Airlines, Inc. (‘‘ American”? or ‘‘the Company’’). 
Intervention under Fed. R. Civ. P. 24(b) was permitted 
to President Manning of American Airlines Chapter, Flight 
Engincers’ International Association (the ‘‘Chapter”), 
and to the Chapter; it was represented that there were ques- 
tions of law and fact in common. The intervenors filed a 


complaint also for an injunction, a declaratory judgment 
and damages. 


Thereafter intervenors applied under Fed. R. Civ. P. 
21 to add as additional defendants Nicholas J. O’Connell, 
Jr., Chairman of the Alpa Master Executive Council of 
American pilots (the “American MEC’’), and also the 
members of the Negotiating Committee appointed by the 
American MEC (the ‘‘additional defendants’’). After this 
application had been granted, the intervenors and also 
plaintiffs served amended complaints, which added aver- 
ments respecting the additional defendants, the motions 
are considered on the basis of these amended complaints. 


The motions now to be considered in motion by plain- 
tiffs for summary judgment and a motion hy defendant to 
strike an affidavit, ete. will be dealt with separately) are 
five in number: 
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1. by plaintiffs for a preliminary injunction restraining 
American 


a. from negotiating with the additional defendants 
as a committee of pilots; 


. from refusing to negotiate with Alpa; 


. from influencing, ete. its pilots in their choice 
of bargaining representatives; 


. from ‘“‘subverting”’ the rights of Alpa as bar- 
gaining representative of American pilots; 


. from making any agreement as to pilots except 
with Alpa; and 


. from changing working conditions in violation 
of the Act; 


2. by American for a reference to a master under Fed. 
R. Civ. P. 53 to determine whether ‘‘a majority of de- 
fendants’ flight deck employees desire the Joint Nego- 
tiating Committee to continue to act as their bargain- 
ing representative’’; 


. by intervenors for a preliminary injunction restraining 
American 


a. from negotiating as to flight engineers except 
with the Chapter; 


b. from making any agreement as to flight engineers 
except with the Chapter; and 


c. from refusing to bargain collectively with the 
Chapter; 


4, by intervenors for an order restraining all parties, in- 
cluding the additional defendants 


a. from disseminating a proposed agreement con- 
cerning flight engineers; 
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b. from holding any meetings for considering and 
voting on such proposed agreement; and 


c. from influencing ete. the flight engineers in their 
choice of bargaining representative; and 


5. by plaintiffs for an order restraining the additional de- 
fendants 


a. from negotiating with American as to pilots; 


b. from acting with respect to agreements negoti- 
ated by them with American; 


_ from influencing ete. the pilots in their choice 
of bargaining representative; 


_ from “subverting” the rights of Alpa under the 
Act; 


_ from making any agreement as to American pi- 
lots except through Alpa; and 


. from participating in any change in working 
conditions in violation of the Act. 


1. Relationship between Alpa and American; 
Internal Structure of Alpa 


Alpa is a national labor organization organized in 1931 
and with Home Office in Chicago. For many years, going 
back at least to 1939, there have been written agreements 
between American and its pilots, represented by Alpa. 
These agreements have been signed by the President of 
Alpa “for the air line pilots in the service of” American. 
The last agreement is dated, and beeame effective, Janu- 
ary 21, 1959. It provides that it shall be renewed each 
year without change unless notice of an intended change is 
given by one party to the other under Section 6 of the 
Act (45 U.S.C.A. § 156). 


Alpa has been recognized by American for many years 
as the representative of its pilots. There has not been un- 
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til recently any ‘‘dispute” concerning representation which 
would bring about a certification by the National Media- 
tion Board (‘‘NMB’’; 45 U.S.C.A. § 152 Ninth); the Jan- 
uary 21, 1959 agreement recites that Alpa has given ‘‘sat- 
isfactory proof’? of its representation but this recital is 
a carry-over from earlier years: no proof was in fact 
given or required and there is no evidence that Alpa was 
ever chosen as bargaining representative for the American 
pilots by any ballot or other formal procedure. 


The representation by Alpa with which we are here 
concerned is of American pilots only, and not of pilots 
on other air lines. This has been the past pattern, the 
agreements have been executed on such basis, and it ap- 
pears to be required or contemplated by the Act (eg. 45 
U.S.C.A. §§ 151 Fifth and 152 Fourth and Ninth): Alpa 
policy is firm for negotiations ‘individually with each ear- 
rier’? and against ‘‘industry bargaining’’. 


In this connection, the internal structure of Alpa should 
be noticed. 


For each air line, the fundamental unit is the Local 
Council, one of which is established at each important base 
of the air line. The Alpa members in each Local Council 
elect a Captain Representative and a Co-pilot Represen- 
tative. 


The Captain Representatives and the Co-pilot Repre- 
sentatives from all the Local Councils of an air line make 
up the Master Executive Council (‘“‘MEC’’) of that air 
line. 


The MEC elects a Chairman (called ‘‘Master Chair- 
man’’) and a Vice-chairman. 


For each air line there is also a Negotiating Committee, 
which under Alpa policy is selected or elected by its MEC; 
the Master Chairman is ex-officio a member of the Nego- 
tiating Committee. 
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Such was the Alpa organization at American. During 
the relevant period the additional defendant O’Connell was 
Master Chairman; the Negotiating Committee was com- 
posed of Lyons (Chairman), Guba, Garvey, Atkins, Miller 
(until his resignation February 18, 1963) and Master Chair- 
man O’Connell (ex-officio). 


The highest governing body cf Alpa is its Board of 
Directors, made up of the Captain and Co-pilot Repre- 
sentatives of all the Local Councils of all the air lines 
whose employees are represented by Alpa. 


The Executive Committee of Alpa consists of the offi- 
cers, these being the Persident, First Vice-President, five 
Regional Vice-Presidents, a Secretary and a Treasurer. 


There is also an Executive Board of Alpa consisting of 
the Chairman and Vice-Chairman of the Master Execu- 
tive Council of each air line. 


2. The Crew Complement Issue Between Alpa 
and Feia (or its local chapters) 


To act as pilot of any plane, large or small, requires 
possession of the appropriate certificate under applicable 
government regulations. There are various types of cer- 
tificates, some of which are: student, private, commercial 
pilot, and airline transport pilot. A commercial pilot’s 
certificate (and ‘‘instrument rating’’) is required to act 
as a pilot on a commercial passenger plane; the pilot in 
command must hold appropriate airline transport pilot 
certificates and ratings. 14 CFR § 40.300. 


The addition of a flight engineer to plane crews came 
about with the development of larger passenger planes dur- 
ing and after World War II. In 1948 new government reg- 
ulations required that the crew of large planes include the 
holder of a flight engineers certificate. 


Some carriers, including American, then employed flight 
engineers with a mechanical background and a flight en- 
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gineer’s certificate but without pilot qualifications. These 
flight engineers have been historically represented for col- 
lective bargaining purposes by Flight Engineers’ Inter- 
national Association (“Feia’’); the Chapter is the local 
unit for American, has been certified since 1935 by the 
National Mediation Board (‘*NMB’’) as authorized to 
represent American flight engineers (45 U.S.O.A. § 152 
Ninth), and has had contracts with American concerning 
working conditions until the last contract expired accord- 
ing to its terms on April 30, 1963. 


Other carriers employed as flight engineers qualified 
pilots who also held flight engineer’s certificates, On such 
earriers, Alpa represented all crew personnel and there 
was thus one union in the cockpit. 


On carriers such as American there were, as indicated 
above, two unions in the cockpit. 


Applicable regulations require a crew of three for larger 


planes, including jets, and one erew member must have 
a flight engincer’s certificate. All three may be qualified 
pilots, provided one has a flight engincer’s certificate, or 
it is sufficient that two only are qualified pilots and that 
the third holds a flight engineer’s certificate without pilot 
qualifications, 


Alpa has vigorously fought for what it calls a ‘*fail safe” 
policy under which all three memhers of the jet crew must 
be qualified as pilots (meaning possession of at least a 
“Commercial Pilot’s Certificate and Instrument Rating”, 
usually referred to in short as ‘*C and I’’), even though one 
acts as flight engineer. Feia and its chapters fight against 
a requirement of any pilot qualifications for the flight en- 
gineer. This issue is usually called the “erew complement’? 
issue. While supported on each side by safety arguments, 
the difference in attitude between Alpa and Feia must be 
to some extent influenced by the struggle over jobs and 
union membership. 
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In order to keep labor peace, American and certain other 
carriers have been flying large planes with a crew of four 
(three qualified pilots and a flight engineer). 


American and the other carriers so situated naturally 
and properly desire (and feel compelled by the laws of 
economies) to reduce the cockpit crews to three members 
as permitted by the regulations and as presently believed 
on all sides to be entirely adequate for safety. 


It is this erew reduction and the handling of the third 
seat for the flight engineer which is the root cause of the 
present litigation. In particular, the immediate cause of 
controversy is that Alpa, a national organization, insists 
on a national policy that all three members of the reduced 
crew must have at least a “C and I’’: the Negotiating Com- 
mittee for American pilots (despite this national policy 
of Alpa) was willing to agree with American that the flight 
engineer member need not have a “CO and I’? (while con- 
forming with all governmental safety regulations) pro- 
vided the American pilots secured benefits from American 
in return, such as reduced hours, ete. 


3. Reports of the Feinsinger Commission 


On February 17, 1961, the flight engineers walked out 
on American and the other major air carriers similarly 
situated. This forced a virtual stoppage of air transpor- 
tation. 


The walkout resulted from a controversy before the 
NMB between Alpa and Feia. 


Alpa had requested certification by NMB as representa- 
tive of all cockpit crew members (engineers included) of 
United Air Lines. Feia contended to NMB that flight engi- 
neers were a separate “craft or class”’ (45 U.S.C.A. § 152 
Ninth) and should vote separately from pilots for repre- 
sentative. 
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NMB appointed ‘‘a committee of three neutral persons’’ 
(45 U.S.C.A. § 152 Ninth), the Chairman being J. Glenn 
Donaldson, to decide this dispute. 


The Donaldson Committee on January 17, 1961 made a 
decision that all crew members in the cockpit—whether 
pilots or flight engincers—are ‘‘one craft or class’? and 
should vote together ‘‘on one ballot’’ for a bargaining rep- 
resentative. 


This was, of course, a victory for Alpa and the walkout 
of flight engineers took place as a protest one month later. 


On February 21, 1961 the President appointed a Com- 
mission, with Professor Nathan Feinsinger as Chairman, 
to investigate and report: the engineers returned to work. 


The Feinsinger Commission made a preliminary report 
on May 24, 1961. The principal recommendations were: 


a, that there be one union in the cockpit and that Alpa 
and Feia should merge; 


b. that jet planes operate with a three man crew; 


ec. that flight engineers on jet planes (subject to job 
protection in a transition period) be qualified as 
pilots (that is, have a ‘‘C and I’’); and 


d. that job equities of the then pilots and engineers 
be reasonably protected. 


The President declared that the parties should ‘‘nego- 
tiate a final settlement of their differences on the basis 
of these recommendations.’’ 


The Feinsinger Commission submitted a supplemental 
and final report on October 17, 1961 which expanded some 
of its recommendations, principally (a) as to the detailed 
pilot qualifications to be expected of flight engineers on jet 
planes (which included possession of a ‘‘Commercial Pi- 
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lot’s Certificate and Instrument Rating”) and (b) as to 
methods of protecting job equities. 


The recommendations of the Feinsinger Commission did 
not lead to any quick agreement between the pilots, engi- 
neers and any air lines. There were further negotiations 
as to each air line. 


For example, Pan American and Alpa, after much nego- 
tiation, accepted a request made by the President and on 
April 17, 1962 agreed to arbitrate their differences. The 
Pan American engineers declined to arbitrate. This par- 
ticular dispute engaged the attention in July 1962 of the 
Court of Appeals for this Circuit. Pan American World 
Air v. Flight Eng. Intern. Assoc., 306 F. 2d 840 (2d Cir. 
1962). 


It proved impossible to settle in any way the disputes 
as between Eastern Airlines, its pilots and engineers. A 
crippling strike was started against Eastern by its flight 
engineers on June 23, 1962. Some aspects of this were he- 
fore Judge Feinherg last year in Flight Engineers Int. 
Ass'n. EAL Chap. v. Eastern Airlines, 208 F. Supp. 182 
(S.D.N.Y. 1962), affirmed 311 F.2d 745 (2d Cir. 1963). 


The situation as to American will be examined in greater 
detail. 


4, Pilot Negotiations and Mediation before 
the TWA Settlement 


Negotiations began between American and its pilots 
(through Alpa) by the service of ‘‘openers’’ in March 
1961 by American and by Alpa (acting through Presi- 
dent Sayen) under Section 6 of the Act (45 U.S.C.A. § 156). 
The American ‘‘opener” was addressed to the President 
of Alpa in Chicago. 


Meetings were held from time to time in 1961 hetween 
American (whose principal representatives have been Viee- 
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presidents Whitacre and Lamond) and the Negotiating 
Committee. According to practice, the Alpa Home Office 
in Chicago participated in such meetings through a paid 
employee (called a “staff negotiator’’) who reported back 
to the Home Office. Harkenrider was Alpa staff negotiator 
with the American Negotiating Committee until withdrawn 
on November 28, 1962 as later described. It was not usual 
for any Alpa officer to take part in the negotiations, ex- 
cept in such a case as Miller who was an American pilot 
and member of the Negotiating Committee and was also 
a Regional Vice-president of Alpa. 


Agreements were not reached in 1961 (possibly waiting 
on or observing the Feinsinger Commission) and on Sep- 
tember 21, 1961 Alpa asked NMB for its mediation serv- 
ices. 


On October 21, 1961, American notified Alpa that it ac- 
cepted the recommendations of the Feinsinger Commis- 
sion and added them to its Section 6 openers, specifically 


mentioning the crew complement recommendations. 


The situation in American was importantly and signi- 
ficantly affected by the desire (known to the Alpa Home 
Office) on the part of American pilots for a reduction in 
hours, an improved retirement plan, and other changes. 
Alpa President Sayen on November 7, 1961 wrote the 
NMB that the crew complement problems were ‘‘but minor 
issues on American Airlines’? compared to the pilot pro- 
posals on retirment and working conditions. While Ameri- 
can was willing to accept the Feinsinger Commission ree- 
ommendations, it evidently did not feel that it could afford 
to train its flight engineers at its expense to comply with 
these recommendations and also at the same time grant 
to its pilots reduction in hours, better retirement treat- 
ment, ete. 


A mediator from NMB (Michael or “mediator O’Con- 
nell’’, to distinguish him from the additional defendant 
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O’Connell) had been designated in due course and was 
attending the pilot negotiations but by June 29, 1962 the 
pilot situation on American was at a stalemate. The pilots 
insisted on a reduction in hours, ete.; American insisted 
that it was impossible to grant these benefits in the face 
of the expected expense of training flight engineers to 
secure pilot qualification, the major expense being the 
qualification of flight engineers with a ‘‘commercial pilot’s 
certificate and instrument rating’’. The mediator felt that 
an impasse had been reached. 


On July 2, 1962, NMB notified the parties that media- 
tion had been unsuccessful and urged an agreement to arbi- 
trate (45 U.S.C.A. § 155 First). 


American accepted the proffer of arbitration but on July 
11, 1962 Alpa declined it. 


NMB therefore on July 18, 1962 notified the parties that 
its services had been terminated; this meant that after 


the thirty day period under the Act, the parties were free 
from the Act’s restrictions (45 U.S.C.A. § 155 First). 


5. Flight Engineer Negotiations and Mediation 
Before the TWA Settlement 


The last agreement executed between the Chapter and 
American was effective May 1, 1958 and was to continue 
until April 30, 1963 except that ‘‘openers” under Section 
6 of the Act were permitted to be served as to compensa- 
tion provisions (Sections 5 and 6 of the May 1, 1958 agree- 
ment) to be effective not earlier than May 1, 1961. Ameri- 
ean by the agreement recognized the Chapter as ‘“‘duly 
designated bargaining representative’? of its flight engi- 
neers as certified by NMB (the certification had heen made 
on May 25, 1955). Unlike Alpa which has Loeal Councils 
at each important base, the Chapter includes all flight engi- 
neers at all American bases. 
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In February 1961, Section 6 ‘‘openers’’ as to compensa- 
tion were served by the Chapter on American and by 
American on the Chapter. 


The Chapter had a Negotiating Committee on which 
were President Manning, Apkarian Petree, and Simpson; 
unlike Alpa (where the Negotiating Committee was elected 
by the pilot’s MEC), the flight engineers’ membership at 
large elected the Negotiating Committee, the last such 
election having been held in March or April 1961. 


There were negotiating sessions between the flight engi- 
neers and American in August and October 1961 but no 
agreement was reached, again probably because of the de- 
velopments associated with the Feinsinger Commission. 


There were other negotiating sessions in January and 
March 1962; the engineers believed, however, that Ameri- 
ean would not negotiate to a conclusion on their wages 
until the crew complement issue had been settled. Accord- 
ingly on March 14, 1962 the Chapter asked NMB for medi- 
ation. 


Thereafter the NMB assigned Holaren as mediator and 
meetings took place; that these were unsuccessful was 
doubtless becanse of the unresolved crew complement issue 
and the then pending proceedings in this connection hefore 
Presidential Emergency Boards involving other air lines, 


NMB recognized mediation as unsuccessful and urged 
an agreement to arbitrate (45 U.S.C.A. 4155 First). On 
June 19, 1962 the Chapter refused arbitration and NMB 
then on June 21, 1962 terminated its services, leaving the 
partics—after the statutory 30 day period—free from the 
Act’s restrictions (45 U.S.C.A. §155 First). 


6. TWA Settlement and Resumption of 
Negotiations on American 


On June 21, 1962, then Secretary of Labor Goldherg 
was able to announce that TWA and its flight engineers 
had settled the crew complement issue, subject to ratifi- 
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cation by the engineer membership. The settlement was 
made on the basis of the Feinsinger Commission recom- 
mendations, including an eventual merger of the TWA 
Chapter of Feia into Alpa and possession of a ‘‘C and I’” 
by the flight engineer member of three man crews. Un- 
resolved economic issues were to be arbitrated. 


This TWA settlement came about after a serious situa- 
tion had been ereated by a strike notice from its flight 
engineers to TWA and after an Emergency Board had 
been appointed by the President (on March 20, 1962) un- 
der Section 10 of the Act (45 U.S.C.A. § 160). 


7% Washington, July 1962—Pilots and Flight 
Engineers Meet Separately with American 


After the settlement between TWA and its flight engi- 
neers had been announced on June 21, 1962, the Labor 
Department officials wished to encourage a similar and 
prompt settlement on American. Among other reasons, 
this was expected to help toward ratification by the TWA 
flight engineers of the TWA settlement and to help toward 
settlement on Pan-American and Eastern (whose flight 
engineers had rejected the TWA settlement and announced 
a strike for June 23, 1962, which began on Eastern but 
not on Pan-American); at the same time, a long range 
labor solution on American itself (a most important do- 
mestic carrier) would obviously be in the public interest. 


After being so requested by the Labor Department, the 
Chapter (through its MEC acting unanimously) on July 
6, 1962 approved the terms of the TWA settlement as a 
formula for settling the crew complement issue on Ameri- 
can. The Seeretary of Labor promptly announced this in 
a press release. 


The Labor Department officials then requested the flight 
engineers and American to meet with them in Washing- 
ton; they did so in the week of July 9, 1962. 
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These officials brought the Company and the flight 
engineers’ committee together for a series of meetings 
that week in Washington, proposing the TWA formula 
as the basis for crew complement settlement. The engi- 
neers were primarily interested in discussing wages at 
once, but little progress on this could be made; they were 
told by the Company to forget about crew complement un- 
til it could be negotiated with the pilots. 


The Company representatives explained privately to the 
Labor Department officials that the problem on American 
was not so much with the engineers as with the pilots, this 
heeause the American pilots were far more interested in 
reduction of hours and other benefits (which could he very 
expensive for the Company) than in crew complement. In 
this connection, it was also explained that the American 
pilots as far hack as 1958 had wanted a reduction in hours, 
ete. rather than the agreement for a four man crew, and 
that the agreement for a four man crew had been made 
by American with then President Sayen of Alpa. In fact, 


the American pilots had suggested to the Company as re- 
cently as May of 1962 that they were not interested in hav- 
ing the Company spend its money to qualify flight engi- 
neers with a ‘“‘C and I’’ under the Feinsinger Commission 
formula; they wanted a reduction of hours and other bene- 
fits instead. 


The Sceretary of Labor, after considering this explana- 
tion by the Company, arranged to bring the pilots to Wash- 
ington; in the week beginning July 16, 1962, representa- 
tives of the pilots, of the engineers, and of the Company 
were in Washington. Meanwhile, President Ruby of Alpa 
had also come to Washington by request: he (a long time 
pilot for National Airlines) had just been elected in June 
as President of Alpa. 

The engineers played little part in the Washington meet- 


ings which began July 16; they did not see the Company 
team at any time; they had one meeting with the pilots; 
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and on July 20 they were excused by the Secretary while 
the Company and its pilots negotiated. 


At the request of the Labor Department officials and 
with the participation of Chairman Edwards of NMB, the 
pilots and the Company worked steadily in Washington 
from July 16, 1962 until July 25, 1962. 


The effort, under suggestions from Chairman Edwards, 
was first to try to agree on as many items as possible, and 
leave to one side those items on which it appeared difficult 
to agree. Thus many provisions were in fact agreed upon, 
but these are of no significance here. 


Ruby of Alpa was present at many of these mectings 
and Harkenrider of Alpa was present at all of them (and 
at all other pilot meetings with the Company until his re- 
moval by Alpa on November 28, 1962); the agreed items 
were in fact initialed by Harkenrider for the American 
pilots. 


The differences between the Alpa national organization 
and the Alpa local American organization—those differ- 
ences which finally led to the present litigation—hecame 
more evident in Washington July 1962 to those organiza- 
tions, as well as to the Company itself. 


For example, Ruby met informally with the Company 
and two of the chief pilot negotiators at the Hay-Adams 
Hotel on July 22. O’Connell, one of the chief pilot nego- 
tiators and now an additional defendant, there made it 
clear that his group was primarily interested in reduction 
of hours and other benefits and if it were necessary to 
save the Company money on flight engineer training in 
order to secure such benefits, his group would consider 
agreeing to a reduction in flight engineer training below 
that required for a ‘‘C and I’’ as recommended by the 
Feinsinger Commission. While thus put on notice, Ruby 
did not agree and stated a contrary Alpa position. O’Con- 
nell had earlier the same day in an open meeting, with 
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Chairman Edwards present, stated that the crew comple- 
ment problem on American was “‘inversely related to redue- 
tion in hours’’, 


The Washington mectings were adjourned on July 25 
and, at the suggestion of Chairman Idwards, were to be 
resumed on July 31, in Fort Worth. 


8. July 31-November 1 Negotiations 
Between Pilots and American 


The meetings in Fort Worth (July 31-August 2) be- 
tween the pilots and the Company, with Chairman Edwards 
present, were significant because the basis was there estab- 
lished for all subsequent negotiations, 


The pilots, through O’Connell, made a proposal during 
these meetings which (apart from details not here sig- 
nificant) was that if the Company would grant them re- 
dueed hours and an improved retirement plan, they on 
their side would agree to a three man crew without insist- 
ing that the flight engineer have a ‘‘C and I’? (thus sav- 
ing the Company expensive training), and would bring 
the engineers not only into such an agreement but also into 
a merger with Alpa so that the Feinsinger Commission 
recommendation of one union in the cockpit would be ac- 
complished. 


This proposal came from the pilots, not the Company, 
and was often called “O’Connell’s iffy”: in fact the pro- 
posal came from Alpa itself because the Negotiating Com- 
mittee was at the time (and for a considerable period there- 
after) functioning as an official Alpa bargaining committee 
with an Alpa Home Office staff member in constant at- 
tendance. Since the proposal conflicted, however, with 
the strong position theretofore taken by the Alpa National 
organization, the Company raised the question in Fort 
Worth and later whether the pilots could secure an Alpa 
approving signature. The pilots were apparently confident 
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that the Alpa Home Office would go along and told the 
Company team that Alpa policy had been changed at its 
last convention and that they (especially Garvey) had a 
good deal to do with Alpa policy in this area. Moreover, 
Miller, a Regional Vice-President of Alpa, was a member 
of the pilots’ Negotiating Committee and was at the Fort 
Worth and many other mectings; Harkenrider, the Alpa 
staff negotiator, was also there and at all other meetings 
until late November. The American pilots did not at this 
time contemplate any break away from Alpa. 


The Company team was interested, felt that the one 
union condition was (among other things) highly impor- 
tant, and asked for a recess so that the cost of the proposal 
could be calculated. 


There was then a series of meetings between the Com- 
pany team and the pilot’s team at Washington, Los Angeles 
and New York. 


These meetings, and all other negotiating meetings rele- 
vant here (except those about pilot-flight engineer merger 
into one union), were attended by Chairman Fdwards of 
NMB or mediator O0’Connell or mediator Schoonover; 
sometimes Chairman Edwards and one of the other medi- 
ators would both attend. All the negotiating meetings indi- 
eated were either arranged by, or the time and place had 
the approval of, the NMB personnel, 


There were still many vexing issues between the Com- 
pany and its pilots, even though their main objectives may 
have become common. For example, how much of a reduc- 
tion in maximum work hours per month should be made? 
The pilots wanted a low figure, the Company a higher 
firure than the pilots. 


Finally, in middle or late September, the Company and 
pilots felt sufficiently agreed in principle that they sus- 
pended their meetings to permit O’Connell and his pilot 
committee to deal with the flight engineers and bring 
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about their agreement to the contemplated arrangement 
with the Company and to a merger agreement with Alpa. 


9. Pilots—Flight Engineers Talk Merger; 
July-November 1962 


In mid-September 1962 when the settlement plan pro- 
posed by O’Connell in Fort Worth had thus been made 
the basis of an agreement with the Company in principle, 
the pilots turned to talks with the engineers in order to 
secure their acceptance of the plan, including merger with 
Alpa. 


An opening had already been made for these talks. 
O’Connell had explained his plan to Chapter President 
Manning in July even before presenting it to the Com- 
pany. The day after the Fort Worth meetings adjourned, 
O’Connell and Harkenrider met in New York (on August 
3) with Manning and with Chapter counsel; they also met 
in Los Angeles with Manning alone before the talks there 
on August 29 and 30 hetween the pilots and the Company, 


The engineers were certainly prepared to aceept as sat- 
isfactory everything to he done by American under the 
O’Connell plan, While they had accepted the recommenda- 
tions of the Feinsinger Commission, the requirement of a 
“C and I” for the flight engineer was no article of faith 
with them; quite the contrary. Accordingly, if the pilots 
were willing to agree with the Company to climinate this 
particular recommendation, the flight engineers would have 
no objection. 


Acceptance by the American Chapter of the Feinsinger 
Commission recommendations had meant acceptance of 
the principle of one union for all cockpit employees. To 
put this principle into practice, however, was a matter of 
some difficulty. 


From ahout mid or late September 1962 to the end of 
October 1962, the pilot’s committee and the flight engi- 
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neer’s committee met in New York (no mediator or any 
other third persons being present) and discussed the terms 
on which the Chapter would be merged into Alpa. The 
flizht engineers did not negotiate with the Company dur- 
ing this period, but talked with the Company team on 
September 21 and in mid-October to confirm the Company’s 
attitude as reported by the pilots and to exchange general 
views. 


The merger negotiations were based on merger of the 
Chapter into Alpa and its constitution, by-laws and policy 
manual—at the insistence of the pilots—were to he con- 
trolling. The flight engineers were told by the pilots, as 
the Company had been told, that Alpa would go along 
with an agreement even though a ‘‘C and I”’ for all crew 
members was not required. 


By the end of October, an agreement of merger had been 
almost completed, but some important points had not been 
resolved. 


One of these was the pay relationships between flight 
engineers and pilots. The engineers were giving up to 
Alpa their separate representation as against the Com- 
pany, so that after the merger wages for engineers would 
be negotiated by Alpa. There are about 600 flight engineers 
employed by American as against about 1600 pilots. It 
was therefore desired to put into the agreement some per- 
eentage figure as to minimum relationship between the two 
pay scales, so that there could be some standard for future 
negotiations. It proved impossible to agree readily on 
this percentage figure, but it was agreed between pilots 
and engineers that the Chapter negotiating committee 
would separately negotiate with American on engineer 
wages for the contract then to be made, and that the engi- 
neer wage thus negotiated would form the basis for the 
pay relationship with pilots to be inserted in the merger 
agreement. 
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By the end of October and after much time had been 
spent by the pilots and the engineers trying to agree on 
all points, the Company appeared impatient to start for- 
mulating a crew complement agreement. At the sugges- 
tion, or at least with the approval, of Chairman Edwards, 
the pilots and engineers agreed to put their merger talks 
to one side for the time being and to sit down with the 
Company on the crew complement issue. 


10. First Joint Pilot-Flight Engineer Negotiations 
with American; Crew Complement Agreement 
of December 1, 1962 


The first meeting of the Company jointly with the pilots 
and the flight engineers was on November 1. 


Reports as to the merger negotiations of the two unions 
were made to the Company by O’Connell for the pilots 
and by Manning for the engineers. It was plain from these 
reports that merger was still a thing of the future. 


Manning explained the understanding of the engineers: 
that, although a crew complement agreement was now to 
be discussed, it was to be effective only as part of an over- 
all agreement which would include merger agreement be- 
tween the two unions, a basic working agreement for pilots 
and engineers (including pay provisions for engineers), 
ete. Either Manning or Schwartz (Chapter counsel) or 
both referred to the fact that both pilots and engineers 
would be ‘“‘pilots” under the contemplated arrangements, 
all would be one, and O’Connell would speak for all in 
the negotiations. 


The crew complement discussions lasted off and on all 
during November. The engineers spoke frequently for 
themselves, their counsel likewise. The pilots and the en- 
gineers made separate written proposals to the Company. 


These discussions finally resulted in an agreed document 
setting forth the provisions to govern the crew complement 
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reduction from four men to three men. This document 
was initialed on December 1, 1962 by O’Connell for the 
pilots, by Manning for the engineers, and by Whitacre 
for the Company. The initialed document was then given 
to mediator O’Connell, who later gave it to Chairman Ed- 
wards. Se 

Harkenrider, the Alpa staff negotiator, had been with- 
drawn (for reasons shortly to appear) by Alpa on Novem- 
ber 28, 1962, just before the initialing. 


The December 1 crew complement document was drawn 
as a ‘“‘memorandum of agreement’’ between, and to be 
executed by, the Company, Alpa and the Chapter. Some of 
its important provisions were: 


a. the Company can convert to a 3 man crew on 
jet planes; 

b. the present American flight engineers are “pi- 
lots” under the agreement; when serving as flight en- 
gineers in a 3 man crew they are ealled flight officers; 
and they may qualify by having ‘“‘any type of pilot 
certificate’’ (that is, less than a “C and I’’; for ex- 
ample, a student’s certificate) and by taking certain 
prescribed training; 


ec. the present American flight engineers are to be 
consolidated with the pilots ‘‘into one unit . . . for the 
purpose of collective bargaining representation” and 
it is represented that a majority have chosen Alpa 
‘Cas their exclusive collective bargaining representa- 
tive’’; and 

d. the Chapter ‘‘irrevocably relinquishes any right 
it may have to represent employees of the Company’’ 
and “acknowledges” that the Company may treat 
Alpa as the ‘‘exclusive collective bargaining repre- 
sentative”? of the present American flight engineers. 


The December 1 crew complement document settled many 
of the important and vexing problems as between Ameri- 
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can, its pilots and its engineers but—whatever the signifi- 
cance of the initialing may have been—it was, as Whitacre 
testified, ‘‘subject to a complete agreement’’. That ‘‘com- 
plete agreement” has never been reached. 


Nothing which was said or done in these joint nego- 
tiations justified the Company in believing that the engi- 
neers had given up their representation rights to a ‘joint 
committee’? or otherwise. It was clear that the giving 
up would only occur after a complete and overall agree- 
ment had been reached by all parties, which unfortunately 
never came to pass. 


11. Rift Within Alpa; Recess of the 
Negotiations in December 


From at least August 2 (Fort Worth), the Alpa national 
organization and the Alpa local American organization 
were cach set on a collision course. Only a change of dirce- 
tion by one or the other could have avoided the collision, 
the legal effects of which are now to be determined. 


The Alpa national organization was insisting that each 
member of a 3 man crew must have a “C and I”, Any 
chance of a relaxation of such policy or of a compromise 
by Alpa disappeared with developments on the other large 
air lines. 


On September 25, 1962, an agreement was executed by 
Ruby (for Alpa) acting for all TWA pilots, and by TWA, 
providing (among many other things) for a “C and I” 
for all members of a 3 man crew on TWA. The TWA 
engincers ratified the settlement and exccuted their agree- 
ment on November 21, 1962. 


On September 7, 1962, Ruby had executed a similar 
agreement (for Alpa) acting for all Pan-American pilots. 


After the strike of flight engineers on Fastern (which 
hegan June 23, 1962) had dragged on for several months, 
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Eastern made some arrangement with Alpa under which 
pilots (with the necessary flight engincer’s certificate) took 
over the seat of the flight engineer; thus on Kastern all 
members of a 3 man crew have at least a “C and I’’. 


According to Ruby, by January 1963 all of the air lines 
except American and Trans Caribbean were operating un- 
der a “C and I” requirement for all members of a 3 
man crew. 


Against this backbround, it seems clear that Alpa as a 
national organization would find it difficult to make a pol- 
iey exception so that American would be the only major 
air line without the expensive “‘C and I’’ requirement for 
flight engineers. 


The elected representatives of the American pilots (its 
Alpa MEC) and the appointed Alpa Negotiating Commit- 
tee were ready and willing, however, to make a trade with 
American under which they would receive a reduction in 
hours and an improved retirement plan against waiver of 
any ‘“‘C and I’ requirement for the flight engineer. There 
is nothing surprising or unreasonable about such an atti- 
tude. 


The Company thus found itself between these two op- 
posing positions, but would naturally attempt to find an 
accord with its own employees. It therefore accepted in 
principle the proposal made by its pilots, as an Alpa Nego- 
tiating Committee, in Fort Worth about August 1. 


Ruby did not learn of the Fort Worth proposal until 
about the middle of September. He then promptly sat 
down with the American committee and made it clear that 
he would insist that a “C and I’’ for the flight engineers 
be part of any settlement. The pilots insisted that they 
preferred, and would demand, a reduction in hours. Ruby 
apparently felt that both were possible; in this, he was 
mistaken. 


In October, Ruby had apprehensions as to the course 
of negotiations and asked O’Connell to attend an Alpa 
Executive Committee meeting in Chicago on October 23. 
O’Connell did so. He apparently gave the position of his 
group with frankness, because Ruby says the Executive 
Committee then ‘‘found out definitely’? that the American 
pilots were not insisting on a ‘‘C and I”’ for the flight en- 
gineer. The Alpa Executive Committee adopted a resolu- 
tion informing the American pilots that Alpa policy ‘‘re- 
quires a Commercial and Instrument Rating”? for the third 
crew member and that ‘‘this concept must be met’’, Miller 
was the only pilot from American on the Executive Com- 
mittee and if present at the meeting he abstained on the 
vote. 


Ruby met with O’Connell and the American Negotiat- 
ing Committee on November 1 and 2 and again asserted 
their obligation to follow Alpa ‘‘mandatory policy’’ as to 
flight engineer qualifications. Ruby outlined his idea of 
how they should negotiate, they agreed to try it out, but 


Ruby could see that they were reaching an ‘‘adamant posi- 
tion.’’ 


As November wore on and the American pilots remained 
“adamant’’, Ruby again referred the matter to the Alpa 
Executive Committee which on November 27 advised that 
Harkenrider be removed as staff negotiator with the Ameri- 
can pilots because of his failure to reflect the October in- 
structions from the Executive Committee (Harkenrider 
attended no Amcrican negotiating sessions after Novem- 
ber 28). The Alpa Exceutive Committee also declared that 
“continuation of negotiating sessions inconsistent with 
Alpa policy is already destructive and intolerable’, On 
the same day (November 27) Ruby sent a telegram to 
Chairman Edwards asking that the American negotiations 
““be suspended’’, but no such suspension in fact took 
place; on the contrary, the negotiations continued until 
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the initialing of the December 1 crew complement docu- 
ment was accomplished, and for a few days thereafter. 


On the same date—November 27—the Alpa Exccutive 
Committee asked the American Negotiating Committee and 
Harkenrider to appear before them the following day. 
Harkenrider did appear and gave a complete report; 
O’Connell and the rest of the American Committee did not 
appear. The Alpa Executive Committee adopted resolu- 
tions that the American negotiations ‘‘be recessed .. . 
until . . . there is complete understanding as to the direc- 
tion of such negotiations and a resolution of the contro- 
versy on crew complement”’ and that “such understand- 
ing be in writing”. Miller, the only American pilot on the 
Executive Committee of Alpa, was apparently not pres- 
ent; those voting were all on air lines other than American. 


After sending copies of the resolutions to O’Connell, 
Ruby again met with him and the Negotiating Committee 
on December 5 and 6. Ruby was unable to get any satis- 
factory ‘‘understanding . . . in writing’? from the Nego- 
tiating Committee. 


Ruby also went with O’Connell on December 6 and had 
a discussion with Whitacre. It is not clear to what extent 
Ruby was told of the December 1 initialed document; cer- 
tainly he was not given a copy of it. The pilot seems with- 
out such significance because in any event Rudy had full 
knowledge of the negotiating attitude of the American 
Committee, namely, that they would not insist on a ‘‘C and 
I” for flight engineers. 


At the December 6 discussion with Whitacre, he and 
Ruby did agree (over the objections of O’Connell) that 
the negotiations would stand in recess—with the approval 
of Chairman Edwards—until some time in January. 
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12, Final Split Within Alpa; the Company 
Decides to Continue Negotiations with 
the Committee of its own Pilots 


The American MEC met in Chicago on December 11, 12 
and 13. Ruby was with them on several occasions; the old 
ground was covered; there was no change. It was agreed, 
however, that the American MEC would meet in joint 
session with the Alpa Executive Committee. 


Ruby then on December 19 called in the Master Chair- 
man of the thirteen air lines flying jet planes, including 
O’Connell of American; Ruby asked if he had been cor- 
rectly stating Alpa poliey and he gave O’Connell an op- 
portunity to explain the American Committee’s views. 
Eleven of the Master Chairman declared that Alpa policy 
required as a minimum a “C and I’? for all flight engi- 
neers; O’Connell and another dissented. 


On January 3, 1963, the Negotiating Committee met with 
Whitacre on an unrelated matter (the “wet lease’’); at 
that time O’Connell told Whitacre that the American MEC 
had directed that negotiations be resumed on the same 
basis as before the recess. Whitaere said the Company 
was not in a position to resume negotiations until more 
had been heard of the American Committee’s status and 
until Whitacre could talk it over with Chairman Edwards. 


The American MEC met in Chicago again from Janu- 
ary 8 through 11, 1963, with some 22 members present. 
The MEC met separately, met with President Ruby, and 
met jointly with the Alpa Executive Committee. Ruby 
stated perfectly clearly the ‘‘mandatory policy” of Alpa 
to require a “C and I’’ for flight engineers and he re- 
minded the American pilots that there had never been an 
agreement on any air line ‘‘which contemplated less than 
a commercial license and instrument rating for the third 
crew member on jet equipment’’. 
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The American pilots were equally clear and were “ada- 
mant’’. The American MEC at Chicago resolved unani- 
mously anc “speaking for the entire AAL pilot group” 
to authorize the Negotiating Committee to conclude an 
agreement with American without requiring flight engi- 
neers to have a ‘‘C and I’. The American MEC further 
authorized the Committee to advise the Company that the 
pilots were ‘“aereeable to implementation of said contract 
with or without formal approval of the Alpa”.. The Ameri- 
ean MEC declared that the pilot group had ‘‘no intention 
of giving up demands regarding reductions in flight time 
and duty formulae that have been suceessf ully negotiated”’. 


At this point, the split between the American MEC and 
the Alpa national organization became complete and it 
later proved to be final. 


On January 11, Ruby notified the American Negotiating 
Committee that no negotiations could take place without 
‘prior approval’’ of Ruby himself. He also gave notice 


that such ‘‘prior approval’? was required before Alpa 
would reimburse the Negotiating Committee members— 
as had been the practice in the past—for their expenses and 
for loss by them of flight pay while acting as negotiators. 


Under date of January 1, Ruby also notified the Presi- 
dent of American that any negotiations with its pilots had 
to be ‘‘with the presence and consent’? of Alpa and that 
further negotiations could only take place by “arrange- 
ment’? with Ruby. 


On January 11 at New York, 0’Connell again asked 
Whitacre to resume negotiations with his committee. This 
time he told about the American MEC resolutions at Chi- 
cago and also said that any agreement reached would 
be submitted for ratification by 75% of American’s pi- 
lots; he asserted confidently that this could be acquired 
easily. 
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Whitacre then on January 15 explained the situation to 
Chairman Edwards, who advised in substance that the 
Company had no choice but to resume negotiations with 
the American Committee, that it was the same committee 
as before and that there was no other committee with which 
to negotiate. Testimony by Whitacre to this conversation 
was received over objection by plaintiffs and intervenors 
that it was not binding and was hearsay and further that 
Chairman Edwards could not, or would not, be called by 
them to testify because of a suggested privilege arising 
from NMP regulations. These objections are not believed 
to he well taken, but even had the testimony been excluded 
the conclusion would be the same. The record shows with- 
out contradition that when, as will be seen, the Company 
did resume negotiations with the American pilot commit- 
tee, Chairman Edwards or another NMB mediator (Schoon- 
over at this period) was always present, or both together 
were present. This in itself shows an approval hy the 
mediators of the course which the Company decided to 


follow: such an aproval has no force as a matter of law 
but is significant in determining the Company’s good faith. 

On January 16, O’Connell, as Chairman of the American 
MEC, sent a letter to the President of American contain- 
ing the text of the American MEC Chicago resolutions 
and repeating in substance what had earlier been told to 
Whitacre about resuming negotiations. 


On January 16, 1963, negotiations were in fact resumed 
between the Company and the pilot’s negotiating Commit- 
tee; the composition of the committee was the same, ex- 
eept that Miller was away on a trip to Africa; neither Hark- 
enrider (who had not been a member of the committee) nor 
any other Alpa employee was present. 


On January 17, 19638, the engineers negotiating commit- 
tee joined the negotiating group. 


It was therefore the Company’s decision, on or about 
January 16, 1963, to negotiate with the American pilot’s 
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committee despite the opposition and warnings of Alpa. 
The Company refused to bargain with the Alpa national 
organization; it decided to bargain with the negotiating 
committee of its pilots, which committee had been chosen 
under Alpa auspices and procedures. 


13. American had Reasonable Grounds to Believe 
That the Negotiuting Committee Represented 
a Mojority of the ‘‘Craft or Class’’ of its Pilot 
Employees and Acted in Good Faith in Con- 
tinuing to Deal with That Committee so far as 
Pilots are Concerned 


Whether the Company acted in good faith in continuing 
to bargain with the Negotiating Committee appears to be 
an issue of fact. Consideration of all the evidence, includ- 
ing that contained in the foregoing recital, leads to a con- 
clusion that in an unhappy situation the Company did 
act in good faith and without any improper influence, ¢o- 
ercion or assistance with respect to any of its pilot em- 
ployees. 


The question before the Company under the Act was: 
who was the “representative” of the ‘‘craft or class’’ of 
American pilots, the American Negotiating Committee or 
the Alpa Home Office? 


The credentials of the American Negotiating Committee 
were far more impressive in this respect than those of the 
Alpa Home Office. 


The Negotiating Committee had heen selected by the 
American MEC and in effect the Company was dealing 
with the American MEC itself, since the Committee re- 
ported to and received instructions from the MFC and 
the Master Chairman was a member ex-officio of the Com- 
mittee. The American MEC was made up of the only 
representatives elected by American pilots; during the dis- 
pute with the Home Office, elections of such representa- 
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tives by American pilots continued to take place at six 
months intervals, one-third heing elected each six months, 
the most recently elected representatives taking office on 
October 1, 1962, and April 1, 1963. The MEC, according 
to Alpa policy, is ‘‘the highest governing body’? for the 
pilots on an air line; likewise, elected representatives must 
represent ‘‘their constituents’? according to Alpa policy 
and failure to do so is said to be against the interests of 
Alpa itself. The American MEC supported, approved and 
ratified all that its Negotiating Committee did. 


The Alpa Home Office and its several members who had 
discussions with the Company—Ruby, MeMurray and 
Christie—were not employees of American and had not 
been elected by American pilots. In fact, the decisions 
made by the Alpa national organization were made by pilots 
from air lines other than American. This is to be consid- 
ered in the context that under the Act representatives of 
employees in the air line industry have been selected on 
an individual earrier basis and negotiations conducted on 
an individual carrier basis; this is, moreover, a part of 
Alpa policy which specifies that negotiations must be car- 
ried on ‘‘individually with each carrier”, 


The Committee with which the Company elected in Janu- 
ary 1963 to continue to deal was exactly the same commit- 
tee with which it had been dealing all along—a committee 
which, so far as American could tell, had the confidence 
and approval of the Alpa Home Office until January 1963, 


It was not the Company which caused the split hetween 
the Committee and the Alpa Home Office. The proposal to 
require of flight engineers less than a ‘‘C and I’’—over 
which the split oceurred—was not made by the Company 
but by the Negotiating Committee of the pilots, and at a 
time when this Committee was officially representing Alpa 
and with an Alpa staff negotiator in attendance. 


Nor did Alpa ever present the Company with any feasi- 
ble alternative to continuing to deal with the old Commit- 


214 


tee. No new or substitute committee was ever presented 
to the Company by Alpa, and both uniform past practices 
as well as Alpa policy required that negotiations be con- 
ducted for the American employees by a committee from 
such employees. The outside national officers and staff 
members of Alpa were never authorized to carry on nego- 
tiations for American pilots, and they never undertook 
in this instance to do so. 


Under the circumstances, it seems impossible for Alpa 
to have produced a proper Negotiating Committee, other 
than that already in existence. The Alpa Policy Manual 
makes it clear that 


“The MEC shall appoint or elect the members of the 
Contract Negotiating Committec.”’ 


The American MEC had in fact appointed the Committee 
with which the Company dealt and, supporting that Com- 
mittee fully, was not likely to appoint another, either at 
the request of the Alpa Home Office or otherwise. 


All past contracts had been negotiated by the Company 
with just such a Committee and no President of Alpa had 
ever refused to sign a contract so negotiated. Indeed, a 
minor agreement—respecting the ‘‘wet lease’? hy American 
to British West Indian Airways—was negotiated with this 
very Committee as late as January 1963 and signed for 
Alpa by President Ruby. 


The Company never suggested that its pilots leave Alpa, 
and certainly never made it any condition of its promises 
that a separation take place. The Company was ready at 
all times to sign an agreement with Alpa, but the Alpa 
Home Office would not sign the agreement as negotiated 
with the Committee representing American pilots. There 
may have been good reasons for the attitude of the Alpa 
Home Office, but with these or the merits of the dispute 
otherwise this Court can have no concern. To give the Alpa 
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national organization, controlled by employees of other air 
lines, a veto power over contracts negotiated by the Ameri- 
can pilots who must work under the contracts is not con- 
sistent with democratic procedure on the American air 
line system itself. 


This is especially true when it is considered that Alpa, 
as a bargaining representative, is an agent only; it is the 
American pilots themselves who are the principals. The 
execution of past agreements bears witness to this; they 
are signed by the President of Alpa ‘‘for the air line pilots 
in the service of American Airlines, Inc.’? The elected 
American MEC is much closer to the pilot principals than 
the Alpa Home Office and national organization. 


Moreover, it was represented to the Company by the 
Committee that discussions at the Local Council level had 
shown a unanimous support for the Committee which could 
“very easily guarantee’’ at least a 75% approval by the 
pilots of any contract negotiated. There seems to have 


been no reason whatever for the Company to doubt this. 


The Company, without any certification or election or 
other form of choosing by its pilots, had for a long period 
recognized Alpa as bargaining representative. There seems 
nothing to prevent the Company in good faith from with- 
drawing each recognition on the basis of new and convinc- 
ing evidence. 


Finally, the actions of Chairman Edwards and his NMB 
associates must be taken into account. These could not 
make legal what was illegal, but on the issue of good faith 
in a difficult situation they are not without significance and 
add to the impression that the Company acted properly in 
its dealings with the pilots. 
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14. Further Steps by Alpa; 
Commencement of This Action 


It may be convenient at this point to refer to the next 
steps of Alpa before the institution of this action. 


Under date of January 18, Ruby sent telegrams to Chair- 
man Edwards and to the Company declaring that the 
American pilot’s committee had no authority to speak 
for, or to conelude any agreement for, Ameriean pilots 
and that the resumed negotiations were in violation of 
the Act. On the same day Ruby wrote to the Company 
(copy to Chairman Edwards) drawing attention to a pro- 
vision in Alpa’s constitution and by-laws requiring ap- 
proval of the Executive Committee of Alpa or of its presi- 
dent before negotiations can be initiated or agreements 
executed. 


The Company’s reply to Ruby (dated January 18) in- 
eluded a statement that Chairman Edwards was present at 
the resumed negotiations and ‘‘advises that the parties 
should continue to bargain’’. 


Under date of January 24 Ruby then sent three letters: 
(a) to the Company, again warning that dealing with the 
pilot’s committee was unauthorized and illegal, and asking 
for a meeting on January 30 ‘‘to negotiate an agreement 
between the Association (Alpa) and your Company”; (b) 
to O’Connell calling upon him and the committee “to de- 
sist immediately’? from the resumed negotiations; and (c) 
to President Manning of the Chapter, giving him copies 
of the earlier correspondence, and declaring the resumed 
negotiations ‘‘not authorized” by and not ‘‘binding’’ on 
Alpa. 


The reply of Manning to Ruby (dated January 28) stated 
that the Alpa split ‘‘certainly ends our consideration of 
merger between the two organizations (i.c., Alpa and the 
Chapter) for the time being.’’ It referred with some bit- 
terness to Alpa’s ‘‘failure to intervene” at Eastern Air- 
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lines, where pilots eventually took over the jobs of the 
flight engineers. It warned that for Alpa to ‘‘press’’ its 
disagreement with the American pilots might lead to a 
strike or to lengthy litigation, either of which would be 
“unfortunate”, and it suggested a request for help to the 
Secretary of Labor and to Chairman Edwards. 


The reply of the Company to Ruby (dated January 28) 
expressed a willingness to ‘‘confer generally’? on Janu- 
ary 30 but in effect refused to negotiate with Ruhy—“a 
separate and duplicating negotiating session’’. The reply 
also stated that whether Alpa became a party to any agree- 
ment negotiated by the American pilots was ‘‘an internal 
matter’? for Alpa. 


A meeting between Ruby and the Company did take 
place on January 30, but (as might have been expected) it 
solved nothing. Apparently Ruby tried to get a negotiation 
started between American and the Alpa Home Office, but 
he was not successful. The Company asked how another 
committee of American pilots could be designated; accord- 
ing to all past Alpa practice, negotiations were conducted 
by a committee of pilots employed by the particular air 
line and appointed by the MEC, and such a committee was 
already in existence. Ruby evidently had no solution for 
this problem; he contemplated ‘‘bringing the existing com- 
mittee in or whatever arrangement was necessary’’. The 
fact is that no substitute or other committee was ever ap- 
pointed or arranged for by Alpa. 


Ruby next instructed Christie, Director of Agreements 
for Alpa (a staff member), to present himself to American 
as “the duly appointed Representative’’, The efforts of 
Christie were not successful. He went to New York but 
apparently did not attempt to enter the negotiating ses- 
sions. At the suggestion of Chairman Edwards, American 
officials talked to Christie (with mediator Schoonover pres- 
ent) but nothing came of it. 
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The Executive Board (as distinguished from the Execu- 
tive Committee) of Alpa met at Chicago on February 5, 
6 and 7. There were about 86 persons in attendance, in- 
eluding O’Connell; also present were other members of 
the American pilot’s committee and of the American MEC. 
The Executive Board adopted resolutions (a) endorsing 
Ruby and his interpretation of Alpa policy; (b) declar- 
ing that the American MEC and Negotiating Committee 
‘Care not the bargaining representative of the American 
pilots’; (c) directing Ruby or his representatives to nego- 
tiate and conclude an agreement with American; and (d) 
finding the acts of the American MEC and Negotiating 
Committee ‘‘not in the best interests of Alpa’’. 


Under date of February 8, Ruby sent copies of the reso- 
lution to the Company, to O’Connell, and to the Ameri- 
can MEC. 


The Company’s reply again stated that it had ‘‘no choice 
but to go ahead”’ (that is, to continue negotiating with the 
committee of American pilots), again referred to the ad- 
vice of Chairman Edwards that it do so, and expressed 
an inability to see any ‘‘way in which separate negotia- 
tions can be started’’. 


On February 16, Ruby (accompanied by Alpa counsel) 
discussed the situation in New York with Company officials. 
The letter stated that the Company had wanted an agree- 
ment with Alpa, was sorry to be in the middle of such a 
problem, but as between Alpa and the Company’s own 
pilots felt obliged to deal with its pilots. 


On February 19, Ruby authorized MeMurray and Chris- 
tie (two staff members of Alpa) to try to start ‘‘proper 
negotiations’? with American. 


On February 21, MeMurray and Christie appeared at a 
negotiating session in New York. Garvey (a member of 
the pilot’s committee) asked Christie to leave. He and 
McMurray both left and shortly afterwards McMurray 
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returned with Chairman Edwards and Whitacre. MeMur- 
ray remained in the session for a while and then left, but 
before leaving stated that the pilot group did not repre- 
sent Alpa and that the negotiations were illegal, to which 
Chairman Edwards took exception. 


There were no further contacts by the Alpa national or- 
ganization with any of the parties and this action was com- 
menced by Alpa on March 1, 1963. 


15. Resumption of Joint Pilots-Engineers 
Negotiations with the Company, the 
Substitute Pages, Joint Negotiations 
Ended by Engineers 


After the Company had decided to bargain with the pi- 
lot’s Negotiating Commitee rather than with the Alpa 
Home Office, meetings beran on January 17, 1963, between 
the Company and the two committees, one for pilots and 
one for engineers. 


The assumption in those negotiations was that the two 
unions—one for pilots and one for engineers—would he 
merged into one union in the cockpit and that one agree- 
ment (that being negotiated) would cover both pilots and 
engineers. 


Until a merger agreement between the two unions had 
been made, there necessarily was separate bargaining rep- 
resentation for pilots and for flight engineers. While the 
negotiating sessions were at times joint and while O’Con- 
nell at times acted as chief spokesman for the two com- 
mittecs, it was understood between them that the flight en- 
gineers would negotiate their own wages and that their 
separate representation had not been given up. This was 
an entirely natural arrangement, not only because at that 
stage the engineers did not want to put themselves entirely 
in the hands of the pilots, but also hecause the pilots them- 
selves hesitated to assume such a responsibility. 
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Thus as between pilots and engineers, there was no ques- 
tion but that the Chapter continued to be the representa- 
tive of the engineers. The pilots did not purport to act 
for the engineers. As O’Connell testified: ‘‘We considered 
ourselves the pilot committee”’. The pilots never used the 
expressions “joint committee”’ or ‘‘joint negotiating com- 
mittee’’. Especially considering the tentative and depend- 
ent character of the arrangements being worked out, there 
was no reason for the Company to suppose that in advance 
of complete agreement the flight engineers had given up 
their separate representation. 


a. The Substitute Pages 


During the resumed meetings in January 1963, it became 
apparent to the pilots and to the Company that execution 
by Alpa of the agreements being negotiated was highly 
doubtful, to say the least. The letters from Ruby of Janu- 
ary 11 and 18 and his telegram of January 18 gave added 
confirmation. 


The December 1, 1962 ‘‘memorandum of agreement”’ cov- 
ering crew complement had been drawn up for execution 
by Alpa (for the pilots) and contained a provision by which 
the engineers would give up their bargaining representa- 
tion to Alpa. Feeling that Alpa participation was now not 
to be expected, the Company prepared new and substitute 
pages for those pages of the December 1, 1962 crew com- 
plement agreement on which the name of Alpa had ap- 
peared. This involved a change in the provision for the 
future merged union of pilots and flight engineers (because 
it had been assumed that the merger would be with Alpa) 
and thus for the future bargaining representative of the 
engineers. The new language proposed by the Company 
took account of the fact that it was not then known how 
the place of Alpa would be filled—what the organization 
would be. The new language in the substitute pages was 
that the engineers and pilots should be ‘‘consolidated into 
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one craft or class unit’’, that the engineers agree that 
“their collective bargaining representative hereafter shall 
be the same as that which now or in the future is recognized 
by the Company as representing a majority of its cockpit 
crew members’’, and that the Chapter gives up its repre- 
sentation rights to ‘‘said cockpit crew representative’’. 


These substitute pages were given by O’Connell to the 
engineers on January 24, were objected to strongly by 
the engineers, and were the subject of heated controversy 
with the Company until February 20. The position of the 
engineers was that under the substitute pages they were 
asked to give up their representation rights to whatever 
group the American pilots (or their then committee) de- 
cided, that this was an ‘‘unknown’’, and that before they 
would give up their representation rights they wanted to 
know with what organization they were dealing and also 
(importantly) the terms of their merger into such organi- 
zation. 


The Company asked Chairman Edwards for a letter 
approving the substitute pages but he felt unable to comply. 
Efforts through language revisions to overcome the ohjec- 
tions of the engineers were not successful. On February 
20, the Company withdrew the substitute pages and stated 
that it would stand on the Deeember 1, 1962 wording of the 
crew complement agreement. This left the situation far 
from clear, because the December 1 wording was designed 
for execution by Alpa and if Alpa did not execute the docu- 
ment, it would be in major respects frustrated. 


b. Dispute Over Representation of 
Engineers and end of Joint Meetings 


Meanwhile a further controversy arose between the Com- 
pany and the engineers. On January 31, the negotiations 
reached the subject of pay and retirement provisions for 
the engineers. 


The basis of these negotiations was that one agreement 
would cover both pilots and engineers, who would belong 


to one union; indeed, the engineers were included under 
the term ‘‘pilots’’ in the draft agreements then being dis- 
cussed. The bringing of the pilots and engineers into a 
single representation was one of the advantages to the 
Company for which it was bargaining and making con- 
cessions. 


The Company took the position that on and after No- 
vember 1 the pilots and engineers were already one and 
that the engineers for collective bargaining purposes were 
being represented by a “Joint Negotiating Committee”’, 
of which O’Connell was chairman or spokesman. Accord- 
ingly, the Company position on January 31 was that pay 
and retirement provisions for engineers were matters for 
negotiation with the “Joint Negotiating Committee”’ and 
not with the engineers’ committee separately; the Company 
declined to negotiate with the engineers’ committee sep- 
arately. 


The engineers vigorously contested the Company’s posi- 
tion and both verbally and in writing asserted the continu- 
ing representation by the Chapter of the enginecrs as ‘‘a 
separate bargaining unit under the Railway Labor Act.” 


If there had been no dispute within Alpa itself, probably 
the engineers and the Company could eventually have found 
a compromise. But the difficulty was that Alpa and the 
American pilots had split, and in these circumstances the 
engineers were unwilling to give up their representation 
to the ‘‘unknown’’. The Company insisted without justifi- 
cation that they had already given up their representation 
to the “Joint Negotiating Committee’’. 


Doubtless the attitude of the Company was influenced 
by a feeling that it was unfair for the engineers to demand 
separate representation while at the same time demand- 
ing, or expecting, the benefits promised by the Company 
in exchange for single representation of pilots and en- 
gineers. 
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Be that as it may, the fact is that the engincers had 
clearly not given up their separate representation, either 
to the ‘‘ Joint Negotiating Committee’’ or otherwise. There 
is no evidence that the Chapter ever gave up its represen- 
tation of the engineers; to the contrary, the evidence is that 
until a merger with the pilots had been brought about, the 
Chapter was to continue as before. That O’Connell or 
other members of the pilots’ committee were requested, or 
permitted, to speak or to make proposals for the engineers 
was a matter of procedure, not of substance, and did not 
amount to any relinquishment or transfer of the Chapter’s 
rights. 


The joint sessions continued until February 21—the day 
after the withdrawal of the substitute pages—but the un- 
resolved conflict between the position of the engineers and 
that of the Company finally resulted in refusal by the en- 
gineers to accept the demand of the Company for ‘‘joint 
committee’? bargaining only; the engineers attended no 


joint sessions after February 21. 


c. Events leading up to Intervention 
by Engineers in This Action 


On February 26, the Master Executive Council of the 
American engineers had a meeting in Los Angeles, Whit- 
acre and O’Connell were invited, and they addressed the 
mecting on separate occasions. Among other things, Whit- 
acre indicated that the Company would continue its nego- 
tiations with the pilot committee until agreement was 
reached; that he had a lingering hope of acceptance by 
Alpa of such an agreement, even without the “C and I”; 
that if not and if the American pilots left Alpa and formed 
a separate organization with the engineers, they would 
be better off and Alpa would later ask them to come hack; 
and that he felt the Company had an agreement with the 
engineers on many important points, but was not ‘‘hold- 
ing anybody to it’. O’Connell said he hoped the engineers 
would accept the agreement negotiated by his Committee. 
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At this meeting in Los Angeles on February 26, the engi- 
neers’ MEC resolved to ask the help of top officials of the 
AFL-CIO to resolve the several intra and inter union dis- 
putes. These officials made an effort, but there was no 
success. 


Chairman Edwards then attempted to bring the engi- 
neers and the Company together again; meetings were 
held with him by the Company and the engineers on March 
6, 8 and 12. The Company would not call these mectings 
“negotiations” because it maintained the position that it 
would negotiate with the flight engineers only through 
the ‘Joint Negotiating Committee’’; the Company called 
these March meetings ‘‘bull sessions’’ and although many 
ideas were exchanged, nothing was settled. 


Under the May 1, 1958 agreement between American 
and the Chapter, notice of intended change under Section 
6 of the Act could he given as to any provisions of the 


agreement (whether related to compensation or not) at 
least 60 days before its expiration on April 30, 1963. Under 
date of February 28, 1963, the Chapter gave notice to the 
Company of a desire to change numerous sections of the 
May 1, 1958 agreement, including sections 5 and 6 as to 
compensation and as to which notices of intended change 
had already been served by the Company and by the 
Chapter in February 1961. The Chapter suggested that 
a mecting to negotiate could ‘‘take place at any convenient 
time satisfactory to the Company”. 


Under the same date of February 28, 1968, the Company 
gave notice to President Manning under Scetion 6 of the 
‘Act of its intended changes in “existing agreements”’. The 
Company referred, however, to “eurrent negotiations with 
the Joint Committee of pilot and flight engineer representa- 
tives’? and suggested that bargaining ‘<eontinue under the 
auspices of the Joint Committee and Mr. Leverett Ed- 
wards”. 


The Chapter, under date of March 7, 1963, notified the 
Company that it would not bargain through any “Joint 
Negotiating Committce’’, that there had been no transfer 
or release of its rights as bargaining representative of the 
engineers, and that arreements as to the engineers were 
therefore required to be negotiated with it; the Chapter 
stated that it was prepared to meet with the Coripany 
‘“dmmediately’’. 


There was no response by the Company, which appar- 
ently maintained its position of hargaining with the flight 
engineers only through the ‘‘Joint Negotiating Commit- 
tee”. 


The Chapter and its president then moved for leave to 
intervene and serve a complaint in this action. The mo- 
tion was granted on consent on March 19, 1963. 


March 22, 1963, the Chapter notified NMB that it would 
agree to arbitrate all issues in dispute with American. On 
March 28, 1963, American notified NMB that it would not 
arbitrate, because the Chapter’s agreement to arbitrate 
came too late (after its June 19, 1962 refusal) and that 
intervening events had made arbitration ““inappropriate’’. 


16. The Company and Pilots Reach 
Agreement on March 15 


Despite the withdrawal of the engineers from the joint 
sessions, the Company and the pilots’ committee continued 
their negotiations for an overall agreement (or group of 
related agreements), including provisions affecting the 
engineers. 


During these negotiations and on March 5 and 6, O’Con- 
nell reviewed the situation with seven former American 
MEC chairmen (going back to 1941 or 1942) and with 
Chairman Edwards. The former MEC chairmen gave 
O’Connell a written statement approving his efforts to 
secure a new agreement with the Company and declaring 
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that ‘“‘nothing should be allowed to delay or interfere with 
the implementation of this Agreement’’. 


On March 15, the negotiations were concluded and all 
agreements were then in form satisfactory to the Com- 
pany and to the pilots’ committee (these agreements will 
be sometimes referred to for convenience as the ‘‘March 
15’? agreements). 


There was a so-called ‘‘basie working agreement” and 
related supplementary agreements, including that cover- 
ing the crew complement question. The March 15 basic 
working agreement covered hoth pilots and engineers, as 
to compensation and everything else; the engineers are 
called ‘‘Flight Officers’? and are also included in the term 
“pilot’’; this agreement was designed to be executed by 
one bargaining representative for all ‘‘pilots”, including 
engineers. The March 15 crew complement agreement is 
the same as that initialed on December 1, 1962; it contains 
the name of Alpa in all appropriate places; it was designed 
to be executed by Alpa, by the Chapter, and by the Com- 
pany. With the positions of the parties as they were on 
March 15, it was of course impossible to carry out the 
scheme contemplated by the March 15 agreements because 
Alpa had already commenced this action and could not 
consistently execute the agreements. 


Copies of the March 15 agreements arrived at with the 
pilots were, at their request, provided to them hy the Com- 
pany; likewise the Company on oceasions furnished rooms 
for negotiating sessions, secretarial help, coffee, ete. In 
volume this appears to have been de minimis and in any 
event it did not differ from what had been the practice in 
all past negotiations. 


After Alpa and the American pilots had split apart, 
O’Connell (Master Chairman of American MEC and ex- 
officio a member of the Negotiating Committee) disenssed 
with Lamond (Vice-President of American for flight) 


whether the pilot members of the committee could later 
be reimbursed by the Company for flight pay lost during 
the negotiations. This came about because such lost flight 
pay had in the past been paid to the pilots by Alpa itself, 
but this was no longer to be expected and on January 24, 
1963 Ruby notified the American pilots that no further 
‘payments would be made. When the subject was raised 
by O’Connell, the most Lamond would promise was to 
“consider’’ it in the future if it were “legal” under the 
Act. There was no promise of any such payment; there 
is no evidence that any such payments have been made; 
and there is nothing in the incident which could possibly 
umount to unlawfui assistance. 


17. Formation of Allied Pilots Association; 
its Application to NMB 


On March 19 through 22, the American MEC met in 
New York. The March 15 agreements were unanimously 
ratified. Ruby was invited to some of the sessions; he did 
attend and spoke to the group. Among other things, Ruby 
said that Alpa would not recognize any agreement nego- 
tiated by the pilots’ committee and that he, as Alpa Presi- 
dent, would not sign any such agreement if it did not con- 
tain a requirement of a ‘‘C and I”? for flight engineers. 


Anticipating that President Ruby would not sign the 
March 15 agreements, the MEC authorized the formation 
of a new organization—Allied Pilots Association—to take 
over representation of American pilots. O’Connell was 
named temporary president, other temporary officers were 
named and the members of the MEC (that is, the elected 
captain and co-pilot representatives of each Local Coun- 
cil on American) became the acting directors of the new 
organization. 


There is no evidence that the Company suggested, en- 
couraged or even knew in advance about the determination 


of the American pilots to leave Alpa over the ‘‘C and I’ 
issue and form their own organization. 


Under date of March 23, Whitacre wrote to O’Connell 
confirming certain understandings as to the rates of pay 
and retirement benefits for engineers and adding that as 
to retroactive pay for engineers the Company ‘‘stands 
ready to meet with the Joint Committee’’; apparently 
neither this letter nor the March 15 agreements were given 
to any of the engineer representatives. 


The American MEC at its March 19-22 meetings had in- 
structed O’Connell to make one last effort to have the 
March 15 agreements executed by President Ruby for 
Alpa. O’Connell obtained from the Company copies of 
the March 15 agreements with the name of Alpa in all 
appropriate places and on the morning of March 29 asked 
President Ruby to execute them. Ruby asked that the 
agreements be left with him for study; O’Connell refused, 
Ruby did not sign. 


On April 12, Allied sent out to all American pilots cards 
which if executed would authorize Allied to be the collee- 
tive bargaining representative under the Act of the pilot 
so executing and on his behalf to ask for certification un- 
der Section 2 Ninth of the Act (45 U.S.C.A. § 152 Ninth). 


On April 24, Allied filed with NMB an application, stat- 
ing that a “‘representation dispute’? had arisen among 
American pilots as to their representative under the Act 
and asking for an investigation and certification under Sec- 
tion 2, Ninth, of the Act. The ‘‘craft or class of employees 
involved’? was said by Allied to be ‘‘pilots and co-pilots”; 
the total number of these was said to be 1600; and the total 
authorization cards submitted by Allied was said to be 
1150. 


At this point, the taking of evidence on these motions 
had been going on for some time, and at the opening of 
Court on April 25 an affidavit of O’Connell was submitted, 
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setting forth the developments as to Allied and its appli- 
cation to NMB. Counsel for the additional defendants 
moved, or strongly suggested, that the motions of plain- 
tiffs and intervenors were moot, but their counsel opposed. 
Argument on this point was heard, the proceedings tem- 
porarily adjourned, and the following day a memorandum 
decision was filed directing that the hearings resume on 
April 30 and proceed to completion. 


On April 26, O’Connell and all other members of the 
American Negotiating Committee (except Miller, who had 
resigned February 18, 1963) were expelled from Alpa. The 
grounds for expulsion do not appear in this record but 
since there were pleas of guilty by the American pilots, 
it may be surmised that expulsion was for “failing to com- 
ply with a decision of ... the Executive Board, the Execu- 
tive Committee .. .’’, ete. 


18. Recognition of Allied by the Company; 
Second Suggestion of Mootness 


The hearings did resume on April 30 and were completed 
and the record closed on May 3; final briefs were received 
on May 27. 


Apparently Alpa requested NMB to defer passing on the 
certification application of Allied until decision of the 
pending motions in this action. On May 24, NMB denied 
this request. 


On June 12, the NMB mediator reported that 1571 pilots 
and co-pilots of American were cligible to vote for a col- 
lective bargaining representative and that Allied had been 
given authorization by 1334 of these, or in excess of 84%. 


NMB then ordered an election to be held among Ameri- 
ean pilots and co-pilots to decide whether Alpa or Allied 
would represent the pilots. No such election has taken 
place, however, because of an action commenced by Alpa 
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against NMB in the District of Columbia and because of 
orders made by the Court therein. 


On June 19 and July 3, Allied demanded of the Com- 
pany recognition as collective bargaining representative 
of all American pilots and co-pilots. 


On July 9, the Company recognized Allied as such rep- 
resentative and on the same day signed certain collec- 
tive bargaining agreements with Allied, effective July 9, 
1963. 


On July 11, an affidavit of Whitacre was filed in this 
action, setting forth the most recent developments above 
mentioned and supporting a suggestion, filed on the same 
date by counsel for the company, that the motions are now 
moot. 

The suggestion of mootness by the Company as to the 


pending motions is based on (1) the recognition by the 
Company on July 9, 1963 of Allied as colieetive bargain- 


ing representative of the pilots, (2) the execution of col- 
lective bargaining agreements between Allied and the 
Company covering pilots and (3) the sending of a letter 
by the Company on July 11, 1963 to President Manning 
stating that the Company is ‘‘now prepared to resume 
bargaining’? with the Chapter. 


Copies of the July 9 agreements have been submitted by 
the Company. They differ significantly from the March 
15 agreements because they do not cover, or purport to 
cover, or to affect in any way, the flight engineers; the 
December 1, 1962 crew complement agreement has not been 
executed. 


IL 


It must first be determined whether, as urged by defend- 
ant and additional defendants, the present motions are 
now moot. Plaintiffs and intervenors insist that they are 
not. 
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As to the issues raised by Alpa, the Company says that 
any status which Alpa may have had at one time is now 
lost through the July 9 recognition of Allied; that Allied 
is not a party to this action; and that the execution of 
the new agreements is outside the scope of this action. 


These may be arguments against the issuance of an in- 
junction but they certainly dc not show that all contro- 
versy has been eliminated and the motions become moot. 
The arguments do not really raise any issue of law as to 
mootness, because they do not meet the charges and griev- 
ances asserted by plaintiffs. 


The organization of Allied, its recognition by the Com- 
pany, and the execution of a collective bargaining agree- 
ment between Allied and the Company are not acts sep- 
arate and independent from those on which plaintiffs base 
their claims. On the contrary, they follow from and are 
intimately related to the facts developed on these motions. 


What Alpa argues is that there were violations of the 
Act and that the effects of these violations are continuing. 
Indeed, the Alpa argument is that the new facts on which 
the Company relies are themselves the result of the al- 
leged illegal acts and that this Court has a duty under the 
Act to see that defendant does not enjoy these henefits of 
the alleged unlawful acts. 


In the face of such arguments, it seems entirely clear 
that the motions of Alpa are not moot and must he de- 
cided on their merits. 


But even if the matter were regarded as doubtful, it 
would seem the better course to decide the issues tendered 
by plaintiffs rather than to declare them moot. On any 
appeal, the matter would then be fully before a higher 
court rather than in fragments. 


The intervenor flight engineers are in a different factual 
situation from Alpa. As to the engineers, the Company 


now declares (under date of July 11, 1963) that “[b]ecause 
of these developments’? (namely, the execution of agree- 
ments with Allied, ete.), it is ‘‘now prepared to resume 
bargaining with AAL Chapter, FE]A.” The Company 
further declares that, at its request, Allied ‘‘has given us 
assurances for the protection of flight engineers”’. 


The Company says that the intervenors sought a Court 
order directing it to bargain with the Chapter; that it is 
ready to do so and has declared its readiness to the Chapter 
in writing; and that accordingly no Court order is needed 
and the motions of intervenors are moot. 


The problem frequently arises whether an injunction 
should issue where the acts complained of have heen dis- 
continued during the litigation. See Diamond, Federal Jur- 
isdiction to Decide Moot Cases, 94 U. Pa. L. Rev. 125, 137- 
146 (1946). 


It is well settled that ‘‘the Court’s power to grant in- 
junetive relief survives discontinuance of the illegal con- 
duct.’ U.S. v. W. T. Grant Co., 145 U.S. 625, 632 (1953). 
As explained by the Supreme Court in the Grant ease, this 
is because 


“*A controversy may remain to be settled in such cir- 
cumstances. ... ¢.¢., a dispute over the legality of the 
challenged practices, . .. The defendant is free to re- 
turn to his old ways. This, together with a public in- 
terest in having the legality of the practices settled, 
militates against a mootness conclusion. ... For to 
say that the case has become moot means that the 
defendant is entitled to a dismissal as a matter of 
right. .. . The courts have rightly refused to grant 
defendants such a powerful weapon against public 
law enforcement.” 


The burden on a defendant asserting mootness by discon- 
tinuance of illegal acts is ‘‘a heavy one”’ (345 U.S. at 633). 
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And in the Grant case, where refusal of an injunction was 
upheld as an exercise of discretion, the Supreme Court 
nevertheless concluded that “the actions were not moot’? 
(345 U.S. at 635). 


In the case at bar, the circumstances strongly suggest 
that the motions of intervenors should be decided on their 
merits. If it be assumed—as it must be for present pur- 
poses—that the engineers have established violations of 
the Act, then it would seem that they ought to reecive a 
protective injunction even though the Company’s attitude 
may have changed. No bad faith on the part of the Com- 
pany need be even suggested in this connection. Tts pres- 
ent attitnde is accepted as gennine and sincere. But that 
attitude can change; and of course the individuals deter- 
mining the Company’s attitude themselves change as re- 
tirements, promotions and replacements oceur. Moreover, 
there is no admission or recognition by the Company that 
its attitude toward the engineers has heen wrongful. This 
is a factor also to be considered. U.S. vy. Aluminum Co.. 
142 F. 2d 415, 449 (2d Cir. 1945). The Company’s changed 
attitude is not the result of a recognition of its duties as 
claimed by the engineers; rather the change is hased on 
the recognition of Allied and its ‘‘assurances’’ respecting 
the engineers. If it be assumed that the engineers’ claims 
on those motions are well founded, they should not be re- 
quired to rely solely on “assurances”? by Allied and on 
the dependent changed attitude of the Company. 


And if the matter be doubtful, the same considerations 
as to a possible appeal are here present, as in the case of 
Alpa. 

The suggestion that the motions are moot is therefore 
rejected. 


Ir 


Once the facts have been analyzed and considered chrono- 
logically, the disposition of Alpa’s motions is not difficult. 
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These motions ask in substance that a preliminary in- 
junction issue directing the Company to bargain with 
Alpa as the ‘‘true representative’? (300 U.S. at 548) of 
its pilot employees and restraining any bargaining as to 
pilots with any other group. 


Whatever may have been the situation when the motions 
were made, since April 24, 1963, a proceeding has heen 
pending before NMB to determine whether Alpa or Allied 
is the “true representative’? of the pilots and NMPB has 
ordered an election, on the basis of which NMB will cer- 
tify the ‘‘true representative’’. 


But whether NMB procedings are pending or not, this 
Court is without power to find that Alpa is the “true rep- 
resentative’? and entitled to the relief sought. The ‘‘ad- 
ministrative remedy?’ hefore NMB is ‘‘exelusive’’. General 
Committee v. M-K-T Ry. Co., 320 U.S. 323, 336 (1943). 
This principle has heen recently recognized and followed 
in this Cirenit where the dispute was over the ‘true rep- 
resentative’? of flight engineers on an air line, Flight 
Engineers Inter. Ass’n. v. Eastern Air Lines, Inc., 311 F. 
2d 745 (1963). 


In the two cases cited, no proceedings to determine the 
“true representative’? were in fact pending hefore NMB 
but it was held that Congress had ‘‘exeluded”’ the Courts 
from this “field”? (311 F.2d at 748). 


In an interesting recent ease having some parallel as- 
pects, a railroad bargained with the national parent union 
and made an agreement. One of the local unions (part of 
the national organization) challenged the agreement as 
violative of the Act, asserting that the local was the “true 
representative’? rather than the parent national union. 
The Courts were held to be without jurisdiction of the 
matter. Division No. 14 Order of Railroad Tel. v. Leichty, 
998 F.2d 17 (4th Cir. 1962). Tt was said that such disputes 
ought to be resolved within the union but that “if these 
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intra-organizational efforts are challenged, Board action 
[i.e NMB], not judicial intervention is indicated’? (398 
F.2d at 21). 


The argument for Alpa is that there are issues here he- 
yond the identity of the representatives; that there has 
been influence and coercion by the Company in the choice 
by pilots of their representative, in violation of the Act, 
especially Section 2, Third and Fourth (45 U.S.C.A. § 152, 
Third and Fourth) ; that the Company assisted in the for- 
mation of Allied, in violation of Section 2, Fourth of the 
Act (45 U.S.C.A. § 152, Fourth): that the effects of these 
violations continue; and that the company should be pre- 
vented by this Court from securing any benefit from the 
alleged violations. The logical consequence of such an argu- 
ment is that the Court should disqualify Allicd as a possi- 
ble representative, even though it might have the support 
of a majority of the pilots. The Court, according to Alpa, 
has such jurisdiction ‘‘independent of the National Media- 
tion Board’’. 


Apparently Alpa would agree that NMB has exclusive 
jurisdiction where the issues is simply to decide which of 
two rivals has majority support. But where violations of 
the Act—influence, coercion, assistance—are alleged, Alpa 
argues that this Court has an independent jurisdiction. 
At least under the conditions here present, I cannot agree. 

The existence and effect of unlawful influence, coercion 
and assistance seem inseparable from all other matters 
to he determined by NMP under Scction 2, Ninth of the 
Act. After all, what Alpa is saying in effect is that because 
of influence, coercion and assistance by the Company, .Al- 
lied (even though it might have majority support) cannot 
replace Alpa as the ‘‘true representative’’. This is the 
very question which Congress has committed to NMB, and 
not to the Courts. 


Counsel for Alpa concede that where NMB acts under 
Section 2, Ninth, in a representation dispute, it deals with 
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charges of unlawful interference, coercion and assistance. 
There is authority that the jurisdiction of NMB in these 
particular matters is exclusive. WES Chapter, Flight Eng. 
Int. Assn. v. National Mediation Bd., 314 F.2d 234 (D.C. 
Cir. 1962). An election was held by NMB to determine 
whether WES Chapter or SOA was the “true representa- 
tive” of flight engineers; NMB certified SOA. An action 
was then commenced by WES Chapter to vacate the elec- 
tion and for injunctive relief. It was claimed (a) that 
eligible engineers had been excluded from voting and (b) 
that NMB had not investigated fully ‘‘the charge that 
SOA was dominated and assisted by the employer” (314 F. 
2a at 335). It was held that the Courts could not assume 
jurisdiction of such questions; as to domination and assist- 
ance it was said (314 F.2d at 237): 


‘The Association charged that SOA was assisted and 
dominated by the employer in violation of section 2, 
Third and Fourth, of the Act. The Board held a hear- 
ing on these charges, taking pertinent testimony but 
declining, because of lack of power, to compel attend- 
ance of certain witnesses requested by the Association. 
The statute, in Section 2, Ninth, requires an ‘investiga- 
tion’ of such disputes; and the Board, it seems to us, 
did investigate. In a different case, where for exam- 
ple, a stronger showing is made initially by the charg- 
ing party than was made here, the Board might be 
required to make a more independent investigation 
into a charge of company assistance to an opposing 
union seeking certification. But in discharging its duty 
to investigate in the manner it did in this case we find 
no official conduct in excess of authority and no refusal 
to bring the processes of the Board to bear in a rea- 
sonable manner on the dispute. Accordingly we do 
not think the District Court acquired jurisdiction to 
upset the Board’s ruling that the Association’s charges 
were without mcrit.’’ 
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See also Order of Ry. Conductors v. National Mediation 
Board, 141 F.2d 366 (D.C. Cir. 1944). 


The findings of fact already made would preclude grant- 
ing the motions of Alpa in any event. There is no showing 
of influence or coercion on the part of the Company nor 
any unlawful assistance by the Company in the break away 
from Alpa and in the organization of Allied. 


The Company had nothing to do with the creation of 
the dispute within Alpa, nor is there any evidence of any 
preference by the Company not to have Alpa. The single 
remark attributed to Whitacre in February 1963 does not 
affect this conclusion; it was insignificant in character 
and was not addressed to any pilots who might be affected 
thereby, but to flight engineers. 


The fact that the Company continued to deal with the 
Negotiating Committee was not in my view any violation of 
the Act, considering that the Company acted in good faith, 


reasonably, without any practical alternative, and without 
any anti-union motivation. 


Nothing in the two cases on which Alpa chiefly relies 
is to the contrary. 


In Virginian Ry. v. Federation, 300 U.S. 515 (1937), there 
was no question about who was the ‘‘true representative” 
of the employees. There had been an election and a cer- 
tification by NMB (there has never been any certification 
of Alpa). The question was whether there was a “legally 
enforcible obligation” (300 U.S. at 541) under the Act to 
bargain with the ‘‘true representative’’; the petitioner 
railroad also argued the unconstitutionality of the Act. 


In Medo Corp. v. Labor Board, 321 U.S. 678 (1944), the 
jurisdiction of the Court was not in doubt: the proceeding 
was on petition of the National Labor Relations Board to 
enforce its order requiring Medo to bargain with the union, 
ete. (29 U.S.C.A. §160(a)). Moreover, the employer had 
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induced the employees to leave the union by giving them 
a wage increase; here American displayed no interest in 
whether its employees left Alpa or not, certainly made no 
promises conditioned on their leaving Alpa or to induce 
them to leave Alpa, and at all times was willing to make 
agreements with Alpa if its own employees so desired. 
Also in the Medo case, the employer ceased and refused to 
deal with the union and instead dealt directly with the em- 
ployees; here American continued to deal at all times with 
the same representatives of the employees, namely, the 
Negotiating Committee and the American MEC which 
finally caused the organization of Allied. 


For the reasons set forth, the motions of Alpa must be 
denied. 


Til 


The application of Virginian Ry. v. Federation, above, to 
the facts as found requires that the Chapter, representing 
American flight engineers, be given relief by way of a 
temporary injunction. 


There is no doubt whatever that the Chapter is now, and 
at all relevant times has been, the “true representative”’ 
under the Act of the ‘‘craft or class’’ of flight engineer 
employees of American. It was so certified by NMB on 
May 25, 1955. There has since that time never been the 
slightest evidence from which the Company could conclude 
that the Chapter no longer represented such employees. 
No one else now claims, or has ever claimed, to represent the 
flight engineers. 


From at least as early as January 31, 1963 to July 11, 
1963, the Company refused to bargain collectively with the 
Chapter, and until at least as late as March 15, 1963 the 
Company instead bargained collectively in respect of flight 
engineers only with a committee, of which O’Connell was 
Chairman, and which the Company claimed represented 
the flight engineers. 
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The situation seems to be exactly the same as in the 
Virginian Ry. case and in many later cases where the 
‘“‘command’’ of Congress expressed in the Act must ‘‘be 
enforced by the Courts’’ (300 U.S. at 545). The arguments 
by defendant and the additional defendants that the Norris- 
LaGuardia Act (29 U.S.C.A. § 101 and following) is appli- 
cable and prevents an injunction are without merit. They 
were rejected in the Virginian Ry. case where the Supreme 
Court declared that the provisions of the Railway Labor 
Act authorizing relief by injunction ‘‘cannot be rendered 
augatory by the earlier and more general provisions of the 
Norris-LaGuardia Act” (300 U.S. at 563). See also Broth- 
erhood of Railroad Trainmen v. Chicago River and I. R. 
Co., 353 U.S. 30 (1957) ; Telegraphers v. Chicago & N.W.R. 
Co., 362 U.S. 330 (1960). 


Whether mentioned specifically herein or not, the Court 
has given careful consideration to all arguments of the 
Company in opposition to the motions of intervenors. 

The principal contention of defendant is that the Chap- 
ter is ‘‘estopped” because of its participation in joint nego- 
tiations and because of statements said to have been made 
by counsel and by President Manning on November 1, 1962, 
that the flight engineers were merged with the pilots and 
that there was a single craft or class, The difficulty is that 
the facts do not support such contention. The representa- 
tions as claimed were never made by the engineers and, if 
they had been, the Company could not reasonably have 
relied on them; indeed, the Company did not rely on them. 
The situation was perfectly clear. From November 1, 1962 
the parties were hopefully negotiating for a complete agree- 
ment which if reached would include merger of pilots and 
engineers on American into a single craft or class: as 
Whitacre testified, the negotiations were ‘‘subject to a com- 
plete agreement’. Plainly, until that ‘‘complete agree- 
ment’? was reached, there was no merger of pilots and 
engineers and no single craft or class. 
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The Company also urges that it made “substantial con- 
cessions’’ because of the conduct of the engineers and that 
the engineers have not lived up to “prior commitments’’. 
But these contentions do not square with the facts. The 
engineers have received no “eoncessions’’, substantial or 
otherwise. The Company—like the other parties—is bound 
to nothing which it promised or settled or discussed in the 
negotiations, this because everything was ‘‘subject to a 
complete agreement’’. The so-called ‘‘prior commitments” 
of the engineers are subject to the same infirmity; they 
were all ‘‘subject to a complete agreement” which never 
came about. 


The Norris-LaGuardia Act has already been found to 
be inapplicable here. It should be noted, however, that the 
intervenors in any event and on this record are shown to 
have complied with ‘‘every obligation imposed by law”’ and 
to have made ‘‘every reasonable effort’ to settle the dis- 
pute. If their efforts were frustrated, the Company has at 
least some responsibility because it failed to deal with the 


Chapter as the “true representative’? of the flight engi- 
neers. 


The intervenors are by their present motions in form 
asking for a preliminary injunction, as opposed to a final 
injunction after trial. But in fact there have been exten- 
sive hearings, the taking of much testimony and the recep- 
tion of other evidence: it is difficult to see how a trial of 
the action would yield any significant further information, 
Under the circumstances, irreparable injury to intervenors 
may result unless a preliminary injunction issues at this 
time. The contract under which the flight engineers were 
employed from May 1, 1958, expired on April 30, 1963. A 
new contract must be negotiated. The damage to inter- 
venors if a preliminary injunction were denied outweighs 
any forseeable harm to defendant or to the additional 
defendants; indeed defendant stated in its July 11, 1963 
letter that it was prepared to bargain with the Chapter. 


The motions of intervenors are accordingly granted. 
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American has moved for an order under Fed. R. Civ. P. 
53 referring to a master the question whether its ‘‘flight 
deck employees desire the Joint Negotiating Committee to 
continue to act as their bargaining representative’. It is 
said that this determination is ‘relevant’? to the Com- 
pany’s ‘‘defense’’.. Whatever the merits or demerits of the 
motion may once have been, the passage of time and the 
disposition of the other motions have eliminated any neces- 
sity for such relief to the Company. The motion is accord- 
ingly denied. 


The foregoing opinion sets forth the finding of fact and 
conclusions of law as required by Fed. R. Civ. P. 52(a). 


Settle orders separately as to (a) the two motions of 
plaintiffs, (b) the two motions of intervenors, and (c) 
the motion of defendant. Suggestions are invited from 
counsel as to the amount of security to be required of inter- 
venors under Fed. R. Civ. P. 65(c). Settlement of the 
orders should be noticed for noon on Friday, August 16, 
1963, or at any earlier time by which counsel for all parties 
will have completed submission of their papers. 

Dated: New York, New York, August 12, 1963. 


Inzer B. Wrarr 
United States District Judge 


Plaintiffs having moved for summary judgment pur- 
suant to Rule 56, Federal Rules of Civil Procedure and 
defendant having moved to strike the affidavit of Charles 
H. Ruby, sworn to on June 8, 1963 and appendix thereto 
on the ground that said affidavit and appendix is in viola- 
tion of Rule 56(e) Federal Rules of Civil Procedure and 
General Rule 9(g) of this court, and the additional defend- 
ants, without formal cross-motion in opposition to plain- 
tiffs’ motion for summary judgment, request that summary 
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judgment be entered in favor of the additional defendants, 
said motions and request having come on to be heard before 
the Honorable Inzer B. Wyatt, United States District 
Judge, and the court thereafter having filed its Findings of 
Fact and Conclusions of Law and Opinion on August 12, 
1963, granting summary judgment in favor of the defend- 
ant and the additional defendants dismissing the plaintiffs’ 
amended complaint on the ground of lack of jurisdiction 
over the subject matter, and having denied defendant’s 
motion to strike the affidavit of Charles H. Ruby sworn 
to on June 8, 1963 and appendix thereto, it is 


Apsupcep: That the defendant American Airlines, Ine. 
and the additional defendants Nicholas J. O’Connell, Jr., 
individually and as Chairman of the Master Executive 
Council of the pilots in the service of American Airlines, 
Inc., and the Negotiating Committee of said pilots, consist- 
ing of Richard Lyons, Robert T. Guba, Joseph Garvey, Paul 
Atkins and Nicholas J. O’Connell, Jr., ex officio have judg- 
ment against the plaintiffs Charles H. Ruby as President 
of the Air Line Pilots Association, International, and Air 
Line Pilots Association International, an unincorporated 
association dismissing the amended complaint. 

Dated: New York, N. Y., August 18, 1963. 


s/ James FE. VaLecuE 
Clerk 


Memorandum and Order 


This matter comes before the court on a motion by the 
plaintiff, Air Line Pilots Association, to amend the Find- 
ings of Fact and Conclusions of Law entered by Judge 
Sirica on August 10, 1963. Specifically, the motion goes to 
that part of the order which enjoined the National Media- 
tion Board from conducting a representation election among 
the pilots and co-pilots of American Airlines until “the 
announcement of a decision by the District Court in the 
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action identified as No. 63 Civ. 585...” in the Southern 
District of New York. 


A decision was rendered in that case by Judge Wyatt 
on August 12, 1963. 


This motion requests that the injunction be extended 
until the matter is finally determined in the United States 
Court of Appeals for the Second Circuit. That Court has 
advanced the case for hearing to September 3, 1963. 


The principal question in the case heard on the merits by 
Judge Wyatt was whether there had been violations of the 
Railway Labor Act, such as carrier interference, influence, 
coercion or assistance of a rival union. That court, in 
effect, disposed of the question by ruling that the National 
Mediation Board has the exclusive jurisdiction as to wheth- 
er there has been influence, coercion or assistance by the 
carrier. See the Opinion in 63 Civ. 585, United States 
District Court, Southern District of New York, August 12, 
1963, p. 59. 


The court further held that ‘‘There is no showing of 
influence or coercion on the part of the company nor any 
unlawful assistance by the company in the break away 
from Alpa (Airline Pilots Association) and in the organ- 
ization of Allied (the rival union).’’ Supra at 60-61. How- 
ever, the court predicated the decision on the ground of lack 
of jurisdiction over the subject matter. 


Plaintiff now urges this Court to extend the injunction 
against the National Mediation Board to prevent the rep- 
resentation election from proceeding. Counsel for plain- 
tiff urges that the question of coercion was improperly 
decided by the District Court in New York and should the 
Second Circuit reverse, plaintiff’s rights will have been 
extinguished by the election. The National Mediation 
Board intends to proceed immediately with the election. 


Even if this Court would concede that the decision should 
be reversed on appeal, and, certainly conceding that a 


244 


reversal will be to no avail if the election has been held; this 
Court will not nullify the effect of the decision by the Dis- 
trict Court in New York by extending the injunction. 


It should be noted that Judge Sirica had the alternative 
positions before him when he entered his order on August 
10, 1963. He, at that time, rejected plaintiff’s request to 
continue the injunction until ‘final determination’’ of the 
New York action; and, adopted, instead, the order sub- 
mitted by the defendants which enjoined the election ‘‘pend- 
ing the announcement of a decision by the District Court in 
the action identified as No. 63 Civ. 585... .”. 


This Court will not enlarge upon this order entered on 
August 10, 1963 to extend the injunction until the Second 
Circuit Court of Appeals renders a decision. 


The Court notes, however, that the New York Court ruled 
that the National Mediation Board has exclusive jurisdic- 
tion over the question of company interference. But, the 
National Mediation Board has stated that they have no 
jurisdiction in this case to pass upon any alleged issues of 
interference that are committed prior to the conduct of 
the election. In an affidavit, Mr. Thomas A. Tracy, Assist- 
ant Executive Secretary of the Board, stated the following: 


‘Tt has been the consistent position of the National 
Mediation Board since its creation under the 1934 
Amendment to the Railway Labor Act, that this Board 
has no legal authority to investigate and pass upon 
charges of carrier interference, assistance, influence 
and coercion in connection with representation of car- 
rier employees, except to take the necessary steps to 
see that the actual election procedures be free from 
such actions by the carrier.”’ 


The proper forum for determination of the issue of car- 
rier interference would appear to be the National Media- 
tion Board. Counsel for defendant asserts that the Board 
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has conducted an ‘‘adequate investigation.” It is not clear 
to this Court what comprises an adequate investigation in 
the absence of a formal hearing, or, when the parties are 
not accorded the opportunity of presenting evidence of 
interference. 


Thus we have a situation in which the complaining party, 
ALPA, has no forum for hearing or redress if the wrong 
did, in fact, occur. Even so, such a conflict will not permit 
this court to act in an appellate capacity. We will stay 
the impending election only until such time as this motion 
can properly be brought before the United States Court 
of Appeals. 


Accordingly, it is this 19th day of August, 1963, 


OrpenreD, that plaintiff’s motion to amend the findings of 
fact, conclusions of law and order or judgment of the Court 
under Rule 52(b), be, and the same hereby is, denied; and 


Ir Is FurTHER Orperep, that the defendant be, and hereby 
is, restrained from proceeding with the election among the 


pilots and co-pilots of the American Airlines for a period 
of 48 hours from the filing of this Order. 


Leonarp P, Watsu, Judge 


Counsel: 


Martin F. O’Donoghue, Esq. 
1912 Sunderland Place, N.W. 
Washington 36, D. C. 


Herbert A. Levy, Esq. 
605 Third Avenue 
New York 16, New York 


For Plaintiffs 


Howard E. Shapiro, Esq. 

Harland F. Leathers, Esq. 

Department of Justice 
For Defendants 


246 


Amended Order 


This matter comes before the Court on an oral motion 
made by Counsel for the Plaintiff, Air Line Pilots Associa- 
tion, to amend the Memorandum and Order entered this 
19th day of August, 1963, whereby the Court ordered that 
the National Mediatior Board be restrained from proceed- 
ing with an election among the pilots and co-pilots of 
American Airlines for a period of 48 hours from the filing 
of this Order and it further appearing to the Court that 
counsel for ALPA is advised by the Clerk of the Court of 
Appeals that a motion that ALPA will file for an injunction 
or stay pending appeal will he heard by a panel on Thurs- 
day, August 22, 1963, it is by this Court this 19th day of 
August, 1963, 


Orverep that the Memorandum and Order entered this 
day is amended, and the National Mediation Board is re- 
strained from proceeding with the election among the pilots 
and co-pilots of the American Airlines until the panel in 
the Court of Appeals assumes jurisdiction of the motion of 


ALPA to issue an injunction or stay order pending the 
appeal. 
Lrowarp P. Watsu, Judge 


Motion For New Trial or Rehearing Under Rule 59 and Motion 
To Amend Findings of Fact, Conclusions of Law and Order 
or Judgment of the Court Under Rule 52(b) 

Now comes the Plaintiffs, Air Line Pilots Association and 
Charles H. Ruby, President, by and through their attorneys, 
Martin F. O’Donoghue and Herbert A. Levy, and file this 
Motion on the following grounds: 


1, That Judge Inzer B. Wyatt of the United States Dis- 
triet Court for the Southern District of New York has 
rendered a decision in Case No. 63 Civ. 585 on Monday, 
August 12, 1962. A copy of Judge Wyatt’s decision is 
hereto attached and made a part of this Motion. 
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2. On Tuesday, August 13, 1963, the Clerk of the United 
States District Court for the Southern District of New 
York entered a judgment pursuant to Judge Wyatt’s deci- 
sion, dismissing the complaint of the Air Line Pilots Asso- 
ciation (hereinafter called ‘“‘ALPA”) alleging violations of 
the Railway Labor Act on the basis that the Federal Dis- 
trict Court in New York had no jurisdiction over the 
subject matter. A copy of the judgment entered in this 
civil action is attached to this Motion and made a part 
hereof. 


3. Judge Wyatt ordered the dismissal of ALPA’s com- 
plaint on the basis that the Federal District Court had no 
jurisdiction of the subject matter and that any alleged 
violations of the Railway Labor Act, such as carrier inter- 
ference, influence, coercion or assistance of a rival union, 
was within ‘‘the exclusive jurisdiction of the National Me- 
diation Board’’, It should also be stated that the Court 
found that there was no carrier interference, influence or 
restraint. 


4. The National Mediation Board has stated its position 
in this case that the Board has no jurisdiction to pass upon 
any alleged violations of the Railway Labor Act that are 
committed antecedent to the conduct of an election. This 
is set forth in the affidavit of Thomas A. Tracy, Assistant 
Executive Seeretary of the Board, which states as follows: 


“It has been the consistent position of the National 
Mediation Board since its creation under the 1934 
amendments to the Railway Labor Act, that this Board 
has no legal authority to investigate and pass upon 
charges of carrier interference, assistance, influence 
and coercion in connection with representation of car- 
rier employees, except to take the necessary steps to 
see that the actual election procedure be free from such 
actions by the carrier.” 


5. The Board also took the position, through its counsel, 
at the hearing on the Motion for Summary Judgment that 
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the Federal District Court had jurisdiction to hear matters 
of alleged carrier interference, coercion or assistance to 
another union. Mr. Shapiro, the attorney, stated as fol- 
lows: 
“The remedy which is available to a union under the 
Railroad Labor Act, Your Honor, is the remedy which 
the union invoked in the Southern District of New 
York, if it believes a carrier is interfering with its 
rights of employees, it can bring suit to restrain such 
an interference. 


“That is the thrust of the System Federation No. 40 v. 
the Virginia Railway System which is cited at length 
in the Switchmens Union case. Its relief is in court. 
That in our judgment is the only forum which can 
give direct relief on the subject” (Argument on Motion 
for Summary Judgment, Transcript p. 51). 


6. Thus, there exists a conflict between the position of 
the Federal District Court in New York and the National 
Mediation Board as to which tribunal possesses jurisdiction 
over the subject matter of the issues raised by ALPA con- 
cerning Railway Labor Act violations and which tribunal 
has jurisdiction to hear and resolve such alleged violations 
of the Railway Labor Act remains unresolved and un- 
decided. 


7. The position of the National Mediation Board that it 
does not have jurisdiction to entertain alleged violations 
of the Railway Labor Act, such as carrier interference, 
coercion, restraint and assistance is contrary to the law of 
this circuit, namely Order of Railway Conductors v. Na- 
tional Mediation Board, 79 U.S. App. D.C. 1, WES Flight 
Engineers v. National Mediation Board, 314 F.2d 234. 


8. In fact, the Court specifically stated in its opinion 
at page 31: 

“‘The record shows without contradiction that when, 

as will be seen, the Company did resume negotiations 
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with the American pilot committee, Chairman Ed- 
wards or another NMB mediator (Schoonover at this 
period) was always present, or both together were 
present. This in itself shows an approval by the medi- 
ators of the course which the Company decided to fol- 
low; such an approval has no force as a matter of law 
but is significant in determining the Company’s good 
faith.”’ 


As a matter of law, this was clearly a violation of Section 
2, Third, Section 2, Fourth and Section 2, Ninth of the 
Railway Labor Act. It was the duty and obligation of the 
company to recognize only the majority bargaining repre- 
sentative which was ALPA, who had been majority repre- 
sentative for over twenty-odd years and it was the correla- 
tive obligation of the company to treat with no other union. 
Virginia Railway Company v. System Federation No. 40, 
300 U.S. 515. By recognizing and bargaining with the 
negotiating committee and ignoring the demands of ALPA, 
the exclusive bargaining representative, with the approval 
of the National Mediation Board, there was a violation of 
Section 2, Third, and Section 2, Fourth, of the Railway 
Labor Act. Conduct prohibited by the Railway Labor Act 
cannot be excused by a showing of good faith. Garment 
Workers v. National Labor Relations Board, 108 U.S. App. 
D.C. 68, affirmed 366 U.S. 731. 


9. ALPA was the majority bargaining representative and 
continued to be the majority bargaining representative until 
displaced by another bargaining representative after an 
election conducted under the Railway Labor Act. Midwest 
Piping Co., 60 NLRB 1061; Novak Logging Co., 119 NLRB 
1573; Virginia Railway Company, supra. 


10. Notice of appeal was filed in the United States Court 
of Appeals for the Second Circuit by ALPA on Tuesday, 
August 13, 1963, and a motion was filed by ALPA with the 
Second Circuit Court of Appeals to advance this case for 
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hearing on the merits and to waive the filing of briefs. A 
hearing was held on this emergency motion by the Court of 
Appeals on Wednesday, August 14, and the Court granted 
the motion of ALPA. The case is to be heard on its merits 
on appeal on September 3, 1963. Both sides, however, are 
to file briefs. 


11. The findings of the District Court in New York clear- 
ly show on their face a violation of the Railway Labor Act 
in that American Airlines recognized and bargained with 
the negotiating committee of the pilots, which later formed 
an independent union, and ignored and refused to bargain 
with the incumbent exclusive bargaining representative, 
ALPA. The National Mediation Board directed and ap- 
proved of American Airlines recognizing and bargaining 
with the negotiating committee and approved of the car- 
rier’s ignoring and refusing to recognize the exclusive in- 
cumbent bargaining representative. By virtue of the Na- 
tional Mediation Board’s interest and having participated 
in conduct which the Plaintiffs maintain is illegal and in 
violation of the Railway Labor Act and inasmuch as this 
question has now been placed before the Second Circuit 
Court of Appeals, the Plaintiffs request this Court to 
amend the order or judgment restraining the National 
Mediation Board from conducting or holding an election 
until such time as the Second Circuit Court of Appeals 
has passed on the important legal questions involved in 
this case. 

12. The Plaintiffs submitted to the Court proposed find- 
ings of fact as follows: 

“9. The National Mediation Board has neither taken 
evidence nor made a determination on the merits of 
the issues raised by plaintiffs, though duly requested 
to do so. 

“10, The Board has failed and refused to deal with 
and will not deal with the merits of the issues raised 
by plaintiffs. 


‘11. The Board has denied that it has legal authority 
to investigate and pass upon matters of interference, 
assistance, influence and coercion in connection with 
the representation of carrier employees, where such 
matters do not relate to the actual holding of an elec- 
tion, except to take the necessary steps to see that the 
actual election prceeedures shall be free from such 
action. : 

‘12. The Board has neither passed upon nor taken a 
position on the merits of the matters pending in the 
United States District Court for the Southern District 
of New York. 


“13. The conduct of an election by the Board before a 
final determination on violations of Section 2, Third, 
2, Fourth and 2, Ninth of the Railway Labor Act does 
not afford protection for the rights of employees to 
be free from interference, influence, coercion and 
assistance in the selection of representatives.” 


There is clear and uncontradicted evidence in the record 
to support these proposed findings of fact. Finding No. 9 
was taken from the Affidavit of Henry Weiss which is not 
contradicted or denied by the National Mediation Board. 
Findings No. 10 and 11 reflect the contents of the Affidavit 
of Thomas Tracy, Assistant Executive Secretary of the 
National Mediation Board, particularly Paragraphs 3, 4 
and 7 thereof, and it is the Board’s position, taken before 
Judge Pine, Judge Curran and Judge Siriea, that it will 
not grant a hearing dealing with the alleged acts of carrier 
interference, coercion, restraint and illegal assistance to 
another rival union which occurred before an election. 
The National Mediation Board will only take cognizance 
of alleged violations of the Railway Labor Act when they 
oceur during an election. 


13. Thus, by virtue of the decision of the Southern Dis- 
trict Court resting exclusive jurisdiction in the National 
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Mediation Board, there exists a conflict between the posi- 
tion of the Southern District Court of New York and the 
National Mediation Board as to jurisdiction, The Find- 
ings of Fact should be amended to state this inconsistent 
position. 


14. That this Court should amend the Order entered on 
August 10, 1963, restraining the National Mediation Board 
from proceeding with the election until there has been a 
determination on the merits of ALPA’s charges of alleged 
violations of the Railway Labor Act, either by a Federal 
District Court or by the National Mediation Board. 


15. That the Order should be amended to reflect that the 
judgment should continue until the matter is finally deter- 
mined on the merits by the forum which possesses jurisdic- 
tion to deal with the issues raised by ALPA as to alleged 
interference, coercion, restraint and assistance by the car- 
rier during bargaining negotiations. : 


16. That the Conclusions of Law should be amended that, 
by virtue of the fact that the Federal District Court in New 
York has ruled that it has no jurisdiction over alleged 
carrier violations of the Railway Labor Act and that the 
National Mediation Board takes the position that it has 
no jurisdiction over carrier violations of the Railway 
Labor Act antecedent to the time for holding an election, 
the Plaintiffs are without any judicial remedy and the 
rights of employees to be free from carrier interferences, 
influence, coercion and assistance in the selection of a bar- 
gaining representative, as guaranteed by Sections 2, Third, 
2, Fourth, and 2, Ninth of the Railway Labor Act are com- 
pletely nullified and aborted. 


17. The Court should, therefore, set this matter down 
for rehearing or amend its Findings of Fact, Conclusions 
of Law and Order to conform to the questions raised by 
this Motion and amend the Order to enjoin the National 
Mediation Board from processing the petition filed by the 
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Allied Pilots Association or from conducting any election 
among the pilots or co-pilots of American Airlines until 
the Second Circuit Court of Appeals has rendered a deci- 
sion in this case. 


Respectfully submitted, 


Martin F. O’DoxnocHvuEe 
1912 Sunderland Place, N.W. 
Washington 36, D. C. 


Hersert A, Levy 
605 Third Avenue 
New York 16, New York 
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2. whether, under Section 2, Third, 2, Fourth and 2, 
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Board, while itself refusing to deal with the merits of such 
issues, properly refused to defer its election processes 


until a final determination on such issues had been handed 
down in a pending federal court action in which relief 
from such conduct was sought; 


3. whether, under Section 2, Third, 2, Fourth and 2, 
Ninth of the Railway Labor Act, the National Mediation 
Board properly determined that unresolved issues relating 
to interference, influence and coercion antecedent to an 
election which affect the selection by employees of their 
representatives would not prevent the conduct of the kind 
of representation election contemplated by the Railway 
Labor Act. 
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JURISDICTIONAL STATEMENT 


The District Court had jurisdiction over this action for 
injunctive relief against the National Mediation Board 
under Title 28, United States Code, Sections 1331 and 
1337, and Section 10 of the Administrative Procedure Act, 
Title 5, United States Code, Section 1009. Injunctive 
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relief was sought to compel the Board to act in accordance 
with Section 2, Ninth of the Railway Labor Act, Title 45 
United States Code, Section 152, Ninth, under which the 
Board must make certain before it conducts a representa- 
tion election that outstanding issues relating to interfer- 
ence, influence or coercion of employees in the selection 
of their representatives by a carrier have been resolved 
and a remedy provided where necessary. This Court has 
jurisdiction of this appeal under Title 28 United States 
Code, Section 1291 since this is an appeal from a final de- 
cision of the United States District Court for the District 
of Columbia. 


STATEMENT OF CASE 


This is an appeal from a final judgment entered in the 
United States District Court for the District of Columbia 
by order of Judge John J. Sirica, following motions by 
both sides for summary judgment. While Judge Sirica 


granted appellants’ (‘‘ALPA’s’’) motion for summary 
judgment, which sought the relief prayed for in the com- 
plaint, the form of his order adopting language proposed 
by appellees (‘‘the Board’’), does not prevent the injury 
which this action was brought to avoid, nor does it define 
the respective rights and obligations under the Railway 
Labor Act which are the subject matter of this action. 


This is one of two parallel actions pending in the federal 
courts which are closely related and which arise from the 
same factual background. The companion action (which 
will be referred to herein as the ‘‘New York action’’) is 
one in which ALPA seeks relief from violations of the Rail- 
way Labor Act. The issues raised in that action relate 
to interference, assistance and coercion by American Air- 
lines, Ine. (‘‘American’’) and certain pilots employed by 
American, who are officers and organizers of a rival repre- 
senting organization, the Allied Pilots Association, all 
with the objects of (1) displacing ALPA which has repre- 
sented the pilots of American continuously since 1939, and 
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(2) preventing the sclection by those pilots of representa- 
tives of their own choosing in the manner guaranteed by 
the Railway Labor Act. ALPA is about to petition the 
United States Supreme Court for a writ of certiorari to 
review a decision of the United States Court of Appeals 
for the Second Cireuit, in which that Court held that the 
federal courts lack jurisdiction to deal with the subject | 
matter of that action, and that jurisdiction to deal with | 
such matters is vested exclusively in the National Media-} 
tion Board. 4 


The New York action, commenced on March 1, 1963 
seeks relief from conduct which oceurred in 1962 and earl 
1963. The interference, coercion and assistanee for which 
a remedy is sought was practiced in the course of collec- 
tive bargaining negotiations which had been commeneed 
between American Airlines and ALP.A and later recessed 
by ALPA, but resumed, over ALPA’s objections, hy 
Amorican together with several individual pilots in its em- 
ploy. Thereafter, on Mareh 21, 1963, the individual de- 
fendants in that action, individual pilots in American’s 
employ, who theretofore had oceupied official status within 
ALPA’s structure, created the Allied Pilots Association. 
On April 24, 1963, Allied, having in the meantime, and 
with the assistance of American, published and distributed 
among the pilots the contents of an agreement which had 
been negotiated between American and the individual 
pilots over ALPA’s protest, applied to the National Media- 
tion Board for an election to be held among the pilots of 
American. American concluded an agreement with Allied 
on July 9, 1963, and that agreement has been placed in 
effect, even though Allied’s application for certification as 
true representative of American’s pilots has not yet been 
ruled upon the Board. 

ALPA asked the Board to take cognizance of these vio- 


lations and to deal with them substantively before holding 
an election. The Board refused, stating it lacked jurisdic- 
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tion over such matters, and it refused to take evidence on 
the issues raised by ALPA. No hearing was held. A medi- 
ator was assigned by the Board, and a statement requested 
by him relating to the nature of the issues raised, and not 
to the evidence bearing upon such issues was furnished by 
ALPA’s counsel. ALPA requested that the Board await 
the determination of the action pending in New York be- 
fore holding its election. The Board refused, though 
acknowledging that it took no position on the merits of 
ALPA’s charges. The Board determined to proceed to 
an election despite ALPA’s protests that such issues of 
interference, coercion and assistance should be fully aired 
out on their merits before an election is held. When 
the Board scheduled an election to be commenced on June 
21, 1963 (though no decision had yet issued in the New 
York action, though the taking of evidence in that action 
had been completed) ALPA, on June 17, 1963, commenced 
this action. 


National Mediation Board, 320 U.S. 297 and particularly 
under the decision of this Court in a case similar to the 
instant one, Order of Railway Conductors v. National 
Mediation Board, 141 F. 2d 366 (D.C. Cir. 1944), it ap- 
peared that an intervening certification by the Board 
would bar any examination into antecedent unlawful con- 
duct affecting that election, thus conferring immunity for 
past wrongdoing upon violators of employee representa- 
tion rights. Accordingly, in its complaint in this action, 
ALPA sought 


‘*. . . preliminary and permanent injunctive relicf 
enjoining the defendants from further processing the 
application of the Allied Pilots Association or conduct- 
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ing a representation election among the craft or class 
of pilots and copilots of American Airlines pending 
cither (1) the final determination by the United States 
District Court for the Southern District of New York 
of the complaints by plaintiffs in the action numbered 
‘63 Civ. 585’, or (2) the hearing and final determination 
by the National Mediation Board of ALPA’s charges 
of improper and illegal interference, influence, induce- 
ment and eoercion by American Airlines and Allied 
Pilots Association and its organizers upon employees 
of American Airlines in the craft or class of pilots and 
copilots with respect to their representation under the 
Railway Labor Act.’’? (JA 22-23), 


The Board took the position that it had no authority to 
deal wtih such matters. Thomas A. Tracy, Assistant Ex- 
ecutive Seerctary of the Board, stated, in an affidavit sub- 
mitted to the Court below: 


“Tt has been the consistent position of the National 
Mediation Board since its ereation under the 1934 
amendments to the Railway Labor Act, that this Board 
has no legal authority to investigate and pass upon 
charges of carrier interference, assistance, influence 
and coercion in connection with representation of ear- 
rier employees, except to take the necessary steps to 
seo that the actual election procedures shall be free 
from such actions by the Carrier.’? (JA 115). 


The Board advised the Court below of its view of its 
statutory authority. Tt said: 


“Tt is undisputed that in arranging to hold the elec- 
tion by seeret ballot the Board is discharging a duty 
specifically imposed upon it by Section 2, Ninth (45 
U.S.C. 152, Ninth) of the Act. Since the election has 
not been held there can, of course, be no charge that 
there was any ‘interference, influence, or coercion’? 
exercised by the carrier in the conduct of the election 
and it is the duty of the Board to conduct the clection 
in such a manner as to ensure that it will be without 
interference, influence, or coercion. Clearly, therefore, 
plaintiffs seck to enjoin the Board from proceeding 
with the election upon the ground that the Board will 
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be incapable of holding the election as required by 
statute.’? (JA 158). 


“<The International contends that it is seeking no more 
than to compel the Board to perform its duty. But the 
statute does not make it the duty of the Mediation 
Board to investigate charges of employer interference. 


” * ci 


‘As the affidavit of Mr. Tracy reflects, the Board 
determined in this case that an election can be held 
without carrier interference. That is all that the 
statute empowers it to determine. 


“Were the Board to extend its jurisdiction into ad- 
judication of unfair practices it would not only be in 
excess of its authority but its effectiveness as a media- 
tion agency would be destroyed.’’ (JA 158). 


The Board also took the position that the District Court 
sitting in the New York action had jurisdiction to deal 
with such matters, and that ALPA had, by commencing 
the action in New York, invoked the proper remedy: 


“The Court: One question I would like to ask as 
you go along. This question T put to you might be 
incorporated as number 4. What_remedy does this 
union or any union have under the Railway Labor Act 
when a carrier is interfering with its status as a bar- 
gaining representative? What is the remedy? 


‘Mr, Shapiro: The remedy which is available to a 
union under the Railroad Labor Act, Your Honor, is 
the remedy which the union invoked in the Southern 
District of New York, if it believes a carrier is inter- 
fering with its rights to employees, it can bring suit 
to restrain such an interference. 


“That is the thrust of the system federation No. 40 
against the Virginia Railway System which is cited at 
length in the Switchmen’s Union case. Its relief is 
in court. That in our judgment is the only forum 
which can give direct relief on the subject.””_ (JA 159). 
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In the course of the litigation, the Board altered its view of 
its own authority, and claimed that it could assert or reject 
jurisdiction over such issues in the exercise of its own 
absolute discretion: 


“The Court: Let me ask you this? This is just a 
hypothetical question. Probably it doesn’t have any 
bearing on what we are talking about here. Suppose 
the company for reasons of its own does not like a 
certain international union, and wants to get out of 
that union. And some of the officers take it upon 
themselves to try to promote a new union, get certain 
employees interested in a new group for the purpose 
of being the bargaining representative. They are 
successful in getting a majority of the employees to 
vo along with this new union through acts of coercion, 
influence, promises, and so forth, and what have you? 


“Tf that situation would arise? The next question 
would be, what could be done about it? What could 
International do about it? They have influenced these 
people to get ont of the union of International and 
join a now union, T do not know whether that is in 
this picture or not. But the point is if that did occur, 
and you would have so-called acts of interference, col- 
lusion, coercion, call it what you will, What would be 
the remedy of the principal union who had been look- 
ink out for the rights and interests for these people 
for many years. Under that situation could they 
come into court or could they go to the board and say, 
T want you to investigate these charges before you 
permit this election to take place? 


“Mr, Shapiro: Well. if the Union has been fla- 
grantly organized by the company, the employees go 
alone because they are told if you don’t join there will 
be threats— 


“Tho Court: If vou don’t do this, we will do that. 


“My, Shapiro: Up to that point the Board has no 
jurisdiction. The old union could go to the Board 
and say, look what he has been doing. 


“Tho Court: Well supposing the company wants 
to ect out of International and gets a majority vote 
of the employees to go along? 


8 


“Mr. Shapiro: To get the majority to go along? The 
Board still has no jurisdiction at this point. If the 
old union came into the Board and said, look, be care- 
ful, things are happening. All that the Board could 
do is to say you must go to the District Court and 
file an action under the Act to restrain the company, 
this new organization. 


“The Court: That is what was done in New York? 


“Mr. Shapiro: That was not [sic] done in New 
York. Whatever the merits of that claim are there 
is no question but that they selected the right venue 
up there. But they couldn't come down to the Board 
and say do something about it. The Board had no 
power as I stated. Now let us take it a step fur- 
ther. This company created, financed, and sup- 
ported a union, filed a petition with the National 
Mediation Board to eonduet an election among its 
employees. The Board would then, I suppose, use 
its diseretion on the basis of the charges to de- 
termine whether it should consider these more thor- 
oughly. It might do what was done in the WES Chap- 
ter ease and conduct a hearing. 


“The Court: Then vou coneede it could be done 
at a hearing? 


“‘Mr. Shapiro: Oh, it has conducted hearings, Your 
Honor.”’ 


“‘Mr. Shapiro: Do [sie] indicate that ALPA lost its 
majority status as a result of this unfair conduct. 
This obviously would have been tainted in_ that 
sense. Then T think the Board would properly, in its 
disercetion, entertain its petition. But this is a matter 
of what the Board can do, AT.PA here is demanding 
relief on the Board on the basis of what the 
Board must do and the matter of clear statutorv 
duty. T do not think this statute is so clear with 
respect to what the Board has done. Anvone ean 
say the Board violated the statnte.’? (JA 159-162). 
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Following the issuance and extension of preliminary 
restraints by Judges Pine, Youngdahl, MeGarraghy,* and 
Curran, the Court below granted summary judgment in 
favor of ALPA and enjoined the Board from conducting 
an election among the pilots of American pending ‘‘the 
announcement of a decision by the District Court in the 
action identified as No. 63 Civ. 585 now pending in the 
United States District Court for the Southern District of 
New York.’? ALPA’s proposed order, findings and con- 
clusions would have enjoined the Board from conducting 
its proposed clection-mmong the pilots of American until 
the ‘‘final determination’? oMhe New York action, ALP.A’s 
proposal was rejected. (JA 176). 


The language of the order which was signed by the 
Court below parallels closely the language of the order 
submitted by the Board, but that language is not wholly 
consistent with Judge Sirica’s statement in colloquy dur- 
ing argument, that: 


“Tf there is any substanee to these allegations 
or charges that coercion or whatever they may have 
done, the time to find out about it is before election, be- 
cause of the influence or coercion might have carried 
over as the plaintiffs’ counsel has indicated. This 
is the problem.”’ (JA 162). 


Shortly thereafter, on August 12, 1963, Judge Inzer B. 
Wvatt of the United States District Court for the Southern 
District of New York announced a decision granting sum- 
mary judgment against ALPA and in favor of American 
and the individual defendants, dismissing the complaint 
in that action upon the ground that the District Court in 


*The matter came before this Court upon the Board’s appeal from an 
order extending the temporary restraining order beyond 20 days, This Court 
directed that the order so extended be vacated, deeming it to be a preliminary 
injunction not accompanied by findings of fact and conclusions of law as 
required by Rule 52, F.R.C.P. Following remand and vacatur, Judge Curran 
in the Court below granted ALPA’s motion for a preliminary injunction after 
argument, and issucd accompanying findings of fact and conclusions of law. 
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the New York action lacks jurisdiction over the subject 
matter of the action. Had that decision constituted a 
determination on the substance of the issues raised, the 
language of Judge Sirica’s order might not have been 
material. But the ‘‘announced”’ decision was a de- 
termination only on the’ question of jurisdiction leav- 
ing the substantial issues of interference, coercion and 
assistance unresolved. Though Judge Wyatt, in his opin- 
ions, made several references to the substantive issues, 
and revealed, in dictum, his disagreement with ALPA’s 
position on those issues, he nevertheless stated that 


«« | . the issues tendered by plaintiffs in their com- 
plaint are cognizable only by NMB because ‘the admin- 
istrative remedy is exclusive’... .” 


and that 


“under General Committtee v. M-K-T Ry. Co., 320 
U.S. 323 (1943) the proper disposition appears to be 
a dismissal for lack of jurisdiction over the subject 
matter. Accordingly, a summary judgment in favor 
of defendant and of the additional defendants against 
plaintiffs is granted and the Clerk is directed to enter 
judgment hereon dismissing the amended complaint of 
plaintiffs for lack of jurisdiction over the subject mat- 
ter.”? (JA 242). 


The Board took the position that the announcement 
of the decision of Judge Wyatt was the event which ter- 
minated the injunction granted by Judge Sirica, and that 
it was therefore free to proceed to an election among the 
affected employees and to issue a certification. 


Having secured an order from the Second Cireuit Court 
of Appeals permitting an accelerated appeal ALPA ap- 
plied on August 15, 1963 to Judge Leonard P. Walsh, in 
Judge Sirica’s absence, for an order amending the findings 
of fact, conclusions of law and order of Judge Siriea. An 
amendment was sought which would have enjoined the 
Board from holding an election until the final determina- 
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tion on the merits of the issues raised in the New York ac- 
tion, instead of simply ‘‘the announcement of a decision’’ 
in the New York action. Though he dennicd such relief, 
Judge Walsh issued an order continuing the injunction 
against the Board in effect until ALPA could come before 
this Court and move for a stay pending appeal. Judge 
Walsh stated in his memorandum that: 


“Thus, we have a situation in which the complaining 
party ALPA has no forum for hearing or redress if 
the wrong did in fact occur. Even so such a conflict 
will not permit this Court to act in an appellate capac- 
ity. We will stay the impending election only until 
such time as this motion can properly be brought 
before the U.S. Court of Appeals.’? (JA 245). 


And that: 


“6 |. a reversal [in the New York action] will be 
to no avail if the election has been held. ...’’ (JA 244). 


By order dated Atigust 22, 1963, this Court, on motion 
of ALPA, enjoined the Board from holding its election 
until the further order of this Court. 


On September, 16, 1963, the United States Court of 
Appealsxafirmed the decision of the Court below in an 
opinion submitted to this Court by the Board in support of 
its motion to vaeate the outstanding stay. Like the Dis- 
trict Court, the Court of Appeals found that the federal 
courts lack jurisdiction over the subject matter of ALPA’s 
complaint, and that such subject matter is reserved ex- 
clusively to the National Mediation Board. 


To date, every forum to which ALPA has submitted 
the issues of interference, coercion and assistance has 
deemed itself without jurisdiction to deal with them. Every 
such forum has in turn found exclusive jurisdiction over 
such matters to be reserved to some other forum. There 
has not yet issued a decision on the merits from a forum 
deeming itself competent to do so. But the Board never- 
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theless proposes to conduct an election in such circum- 
stances unless restrained. 


ALPA will shortly file a petition for a writ of certiorari 
from the United States Supreme Court to review the de- 
cision of the Court of Appeals for the Second Circuit. 


STATEMENT OF POINTS 


I. The Court below erred in failing to find that the 
Railway Labor Act requires issues of interference, in- 
fluence, coercion and assistance arising out of events ante- 
cedent to the actual conduct of an election and which affect 
the selection by employees of representatives of their own 
choosing to be finally resolved prior to an election and cer- 
tification of representatives by the National Mediation 
Board. 


II. The Court below erred in failing to find that the 
National Mediation Board must act in accord with the 
determination of the federal courts on matters of inter- 
ference, coercion, influence and assistance affecting the 
selection by employees of representatives of their own 
choosing under the Railway Labor Act. 


III. Conclusion—The Court below erred in failing to en- 
join the National Mediation Board from further processing 
the application of the Allied Pilots Association and from 
conducting a representation election among the craft or 
class of pilots and co-pilots of American Airlines until 
the final determination of pending issues relating to inter- 
ference, coercion and assistance affecting the right of said 
employees to select representatives of their own choosing. 


SUMMARY OF ARGUMENT 


The object of this action is to make certain that issues 
relating to interference, coercion and assistance in violation 
of the Railway Labor Act which has influenced employees 
of American Airlines in the selection of their collective 
bargaining representatives are finally adjudicated before 
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the Board conducts an clection among the affected em- 
ployees and issues its certification. The Railway Labor 
Act requires that representation elections should be held 
in an atmosphere carefully insulated from the continuing 
effects of conduct which has influenced and coereed em- 
ployees in the selection of their bargaining representatives. 


If these issues are not finally resolved before a certi- 
fication of representatives by the Board is handed down, 
immunity may be conferred upon the violators of positive 
mandates of the Railway Labor Act, by operation of the 
principles announced in Switchmen’s Union of North 
America v. National Mediation Board, 320 U.S. 297 (1948). 
This Court held itself powerless to deal with similar cir- 
cumstances in Order of Railway Conductors v. National 
Mediation Board, 141 F. 2d 366 (D.C. Cir. 1944), cert. den. 
323 U.S. 166 (1944). 


To date, every forum from which ALP.A has sought a 
determination on the merits of these issues of interference, 
coercion and assistance has held itself without jurisdiction 
over such matters. This Court should determine where 
jurisdiction to deal with such issues resides, and it should 
enjoin the Board from proceeding to an election and certi- 
fication until such a final determination of these issues has 
been reached. 
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POINT I 


The Court Below Erred in Failing to Find That the Railway 
Labor Act Requires Issues of Interference, Influence, Coer- 
cion and Assistance Arising Out of Events Antecedent to 
the Actual Conduct of an Election and Which Affect the 
Selection By Employees of Representatives of Their Own 
Choosing to be Finally Resolved Prior to an Election and 
Certification of Representatives by the National Mediation 
Board 


Relief against interference, assistance and coercion which 
may affect employees as they cast their ballots in a repre- 
sentation election held under the Railway Labor Act must 
apparently be secured before that election or not at all. 
After the Board has held its election and issues the conse- 
quent certification, decisions of this Court and of the Su- 
preme Court appear to preclude any examination into ante- 
cedent violations of law. See Order of Railway Conductors 
v. National Mediation Board, 141 F. 2d 366 (D.C. Cir. 1944) ; 
Switchmen’s Union of North America v. National Mediation 
Board, 320 U.S. 297 (1943). 


The reasons why a remedy should be provided for such 
conduct before the election, aside from the Switchmen’s 
Union problem, are reasonable and logical. The complete 
freedom of choice in their selection of representatives 
guaranteed to employees by the Act would be utterly de- 
feated if they were allowed to go to the polls in an atmos- 
phere permeated with interference and coercion. Accord- 
ingly, the principle that a representation election must 
be conducted under laboratory conditions, insulated from 
the effects of conduct which might interfere with strict 
individual freedom of choice, has become well established. 
The National Labor Relations Board will not conduct a 
representation election among employees who may be af- 
fected by unresolved unfair labor practice charges, recog- 
nizing the continuing effects of such unlawful practices upon 
the employee as he casts his ballot. 


Ellis and Watts Products, Inc., Case No. 9-RC-4106 
(Administrative Decision of NLRB 1960) ; 
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Borg-Warner Corp., Case No. 8-RC-2154 ( Adminis- 
trative Decision of NLRB 1955). 


In May Department Stores d/b/a Famous Barr Co., 61 
NLRB 258, the National Labor Relations Board stated: 


““As a general principle, we hold that the continuing 
effects of unremedied unfair labor practices tend to 
vitiate the emplovees free choice of bargaining repre- 
sentatives, and, if it were feasible, we would never 
conduct an election among employees of an employer 
charged with violation of the Act, until all issues per- 
taining thereto had been determined by the Board 
and any ensuing remedial orders fully enforced.’’ 


Even the National Mediation Board has itself acknowledged 
that, under the Railway Labor Act, a representation clec- 
tion must be held 


a3 


- in an atmosphere free of any interference or 
other conduct by the earrier that would tend to in- 
fluence or coerce the employees in. their choice.’’ 
(Matter of the Representation of Employees of Alle- 
gheny Airlines, Ine. NMB Case No, R-3470 (1962)). 


The prohibitions against interference, coercion and as- 
sistance sct forth in Section 2 of the Railway Labor Act 
are substantially identical to those which appear in See. 
tion S of the National Labor Relations Act. A principle 
so successfully and uniformly applied by the National La- 
bor Relations Board is equally of value to the administra- 
tion of the Railway Labor Act. Indeed, the duties of a 
earrier under Section 2 of the Railway Labor Act have 
been equated by the Courts with the duties of an employer 
under Section 8 of the National Labor Relations Act, and 
conduct which constitutes interference with the represen- 
tation rights of employees under the one statute has gen- 
erally been held violative of corresponding rights guaran- 
teed by the other. 


Brotherhood of Railroad Trainmen v. Toledo P. & W. 
RR., 321 U.S. 50, 61 Note 18 (1944) ; 
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Texas & N.O. RR. v. Brotherhood of Railroad Clerks, 
281 U.S. 548 (1930) ; 


Brotherhood of Railroad Trainmen v. Georgia Rail- 
way, 305 F. 2d 605 (5th Cir. 1962) ; 

NLRB v. Deutsch, 265 F. 2d 473 (9th Cir. 1959), cert. 
den. 361 U.S. 473; 


NLRB v. Standard Lime & Stone Co., 149 F. 2d 435 
(4th Cir. 1945), cert. den. 326 U.S. 723; 


New York Handkerchief Manufacturing Co. v. NLRB, 
114 F, 2d 144 (7th Cir. 1940), cert. den. 311 U.S. 704. 


Tn addition to the concern that a representation election 
should not be held in an atmosphere of restraint, there is 
yet another reason why representation elections are post- 
poned until outstanding issues of interference, coercion and 
assistance have been resolved. Where the National Labor 
Relations Board finds that the interference with the repre- 
sentation rights of employees, especially in a situation in- 
volving employer favoritism to one of two rival unions, 
has been particularly objectionable, and so pervasive as 
to render impossible the restoration of an uncoereed at- 
mosphere, it is decreed that the appropriate remedy for 
such conduct is an order dispensing with an clection and 
directing the employer to bargain with the organization 
which suffered a loss of support as a result of such fa- 
voritism. That remedy is issued even where a majority 
of the employees have transferred their support to the 
favored union. Such transference is deemed to be a prod- 
uct of the unlawful conduct, as a matter of law. 

Franks Bros. v. NLRB, 321 U.S. 702 (1944) ; 
Joy Silk Mills v. NLRB, 185 F.2d 732 (D.C. Cir, 1950), 
cert. den, 341 U.S. 914. 


Consequently, the objection to the holding of an election 
in advance of the resolution of issues relating to inter- 
ference, coercion, and assistance is two-fold: Such an elec- 
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tion is unlikely to be a true indication of the employees’ 
wishes, because those wishes are not expressed in an at- 
mosphere free of improper pressures, and such an election 
may be found to be wholly unnecessary in view of the 
remedy which may be awarded. 

The Court below erred in issuing a deerce which, but 
for intervening temporary stuys, would have permitted 
the Board to hold its election and issue a certification be- 
fore the issues of interference, coercion and assistance 
which have been raised had been finally resolved. Had 
an election been held and the certification issued, ALPA 
might now be in a position similar to that in which the 
Order of Railway Conductors found itself in 1944, unable 
to prevent the Board from holding an election before simi- 
lar issues had been resolved, and equally unable thereafter 
to secure a remedy for antecedent coercion and assistance, 
by which it claimed to have been deprived of the support 
of a majority of the employees. 


Once having established that a representation election 
should be postponed until issues of interference, coercion 
and assistance have been resolved, it would appear to be 
a relatively simple matter to proceed to an appropriate 
forum, produce evidenee on these issues, and secure a 
final determination on the merits. Curiously, however, every 
forum from which ALPA sought such a determination on 
the merits has deemed itself to be without jurisdiction over 
such matters. Every such forum has found exclusive 
Jurisdiction over such matters to reside elsewhere. While 
there seems to be general agreement that the issues which 
have been raised are justiciable somewhere, there has not 
yet been a determination of such matters in a forum which 
regards itself as competent. ALPA has been in litigation 
continuously since March 1, 1963 seeking such a determi- 
nation. It has not yet been able to secure a decision on the 
merits. 


The District Court erred in failing to conclude that both 
the Federal Courts and the Board possess concurrent 
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jurisdiction to deal with the issues of interference, coercion 
and assistance which have been raised. 


Jurisdiction in the Board is predicated upon the lan- 
guage of Section 2, Ninth of the Act, upon the decisions 
of this Court, and upon the Board’s own acknowledge- 
ment, in several cases where it has asserted administra- 
tively the jurisdiction which ALPA has unsuccessfully 
sought to invoke. Section 2 Ninth provides in pertinent 
part: 


“© In such an investigation, the Mediation Board 
shall be authorized to take a seeret ballot of the em- 
ployees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig- 
nated and authorized representatives in such manner 
as shall insure the choice of representatives by the em- 
ployees without interference, influence, or coercion ex- 
ercised by the carrier. ...”’ 


This Court has previously determined, contrary to the 
position now taken by the Board and to paragraph 7 of 


the Tracy affidavit, that the Board must take cognizance 
of and make a determination upon such charges as those 
raised by ALP.A, even though they relate to events which 
occurred antecedent to the ‘‘actual election proeedures.’” 
(Order of Railway Conductors v. National Mediation Board, 
141 F. 2d 366 (D.C. Cir. 1944)). 


In that case, the Conductors Union objected to certain 
agreements made by the Carrier with the Trainmens Union. 
Shortly thereafter, the Trainmens Union petitioned the 
National Mediation Board to hold an election under Section 
2 Ninth of the Railway Labor Act and to certify that Union 
as the representative of the conductors employed by the 
Carrier. The Conductors Union protested, claiming that 
the Carrier had encouraged support for the Trainmens 
Union for the purpose of having that union substituted 
for the Conductors Union as bargaining representative. 
The Conductors Union also alleged that the Carrier had 
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been guilty of bad faith and coercion in order to induce 
the conductors in its employ to support the Trainmens 
Union as a bargaining representative. 


Accordingly, the Conductors Union requested a postpone- 
ment of the Board election until the Board had dealt with 
these charges. The Board refused the request for post- 
ponement as well as the request that it take cognizance 
of the charges, and ‘‘insisted it had no jurisdiction therein, 
except as to coercion, threatened or practiced while an elec- 
tion is in progress.’’ (141 F. 2d at 367) 


The Conductors Union then commenced an action against 
the Carrier and the Trainmens Union in the District Court, 
and while such action was pending, the Board proceeded 
to hold an election, which resulted in the displacement of 
the Conductors Union and the election of the Trainmens 
Union as the representative of the conductors employed 
by the Carrier. 


Following the issuance of a certification by the Board, 
the Conductors Union amended its complaint to seek a 
Judgment annulling and setting aside the election and the 
certification, declaring that the Conductors Union was the 
true representative of the conductors employed by the 
Carrier and directing the Carrier to bargain with it. 


The Court stated: 


“In the present case Conductors had, prior to this 
controversy, represented road conductors, and Train- 
men had represented yard conductors. When the 
right of the former to continue to represent road con- 
ductors was challenged by Trainmen and it was 
charged that there was collusion between Trainmen 
and the Railroad, with the purpose of influencing the 
electors in casting their ballots, we think the Board 
should have investigated the charge before ealling or 
holding an election. This seems to us to follow from the 
provisions of the Section of the Act under which the 
Board is required to function. The Board’s justifica- 
tion that jurisdiction to police the election was con- 
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fined to the event itself, and not the circumstances 
leading up to it, does not appeal to us, See Texas 
&N.O.B.R. Co. v. Brotherhood &c., 281 U.S. 548. But 
after the election had been held and the majority of 
the votes had been cast and counted for Trainmen 
and the Board had certified it as the bargaining rep- 
resentative, the decisions of the Supreme Court in the 
eases we have referred to, as well as in the Missouri- 
Kansas and Southern Pacific cases decided the same 
day, as we understand their purport, foreclose the ques- 
tion we have here and deprive the courts of all rights 
of interferenee.’? (141 F. 2d 367-68) 


The Board’s determination to refuse to take cognizance 
of ALPA’s charges in the instant controversy is not only 
inconsistent with applicable law in this Circuit. It is also 
inconsistent with the Board’s own previous statements and 
conduct concerning its function in this area. 


In WES Chapter, Flight Engineers International Asso- 
ciation vy. National Mediation Board, 314 F. 2d 234, (D.C. 
Cir., November 15, 1962), the Board did in fact take cog- 
nizance of a charge similar to that made by ALPA herein, 
that one of two rival representing organizations was 


‘Cassisted and dominated by the employer in violation 
of Section 2, Third and Fourth of the Act. The Board 
held a hearing on these charges, taking pertinent tes- 
timony but declining, because of lack of power, to com- 
pell attendance of certain witnesses requested by the 
Association.”? (314 F. 2d at 237) 


This Court there approved the role of the Board in taking 
cognizance of such issues, and found that the Board had 
not exceeded its statutory authority in doing so. 


In a recent decision by the National Mediation Board 
in Matter of Brotherhood of Railway and Steamship Clerks 
(Allegheny Airlines, Ine.), National Mediation Board Case 
No. R-3470 (1962), the Board suspended the processing of 
a representation election in order to deal with evidence 
of interference and coercion by the carrier, practiced in 
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violation of the rights of employees under Section 2 Third 
and Fourth of the Railway Labor Act. To the same effect, 
see also, e.g., National Mediation Board Case No. R-136 
(1935); National Mediation Board Case No. R-385 (1938). 


In Matter of Representation of Employees of Pan Amer- 
ican Airways, Inc.,1 Determinations of Craft or Class 381, 
386, the Board stated: 


“In situations where a earrier’s employees are not 
represented, voluntary recognition extended by such 
carrier to an organization covering a craft or class 
of its employees would be considered by the Board as 
having the same effect as a certification. In the pres- 
ent case the employees concerned were represented 
by another organization at the time of the so-called 
system-wide recognition, and were not notified by 
the Carrier of its intentions to recognize another 
organization, therefore were not afforded an oppor- 
tunity to protect their rights. In the absence of 
a legal determination of these issues the Board 
believes the voluntary representation previously es- 
tablished between the Carrier and. the various or- 
ganizations and associations representing its employees 
should be considered as effective until changed in ae- 
cordance with the provisions of Section 2, Ninth, of 
the Act. 
* * * 

“Tt is the intent of the Railway Labor Act and cer- 
tainly within the rights of the carrier to prefer to 
deal with organizations representing its employees 
on a system-wide basis: but anilateral action on the 
part of the carrier in recognizing one organization on 
a system-wide basis in the face of existing representa- 
tion by other organizations and associations is tanta. 
mount to interference by the carrier with the selection 
of their representatives by its employees, which is 
erpressly contrary to the provisions of Section 2: 
Fourth, of the Railway Labor Act”? (emphasis sup- 
plied) 


While the Act, judicial decisions and the Board’s own 
past practice demonstrate that, contrary to its contention 
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in this case, it does possess jurisdiction to deal with issues 
such as those which it now rejects, considerations relating 
to the kind of relief which it can provide are highly ma- 
terial. 


In the New York action, ALPA has sought an order 
enjoining any further negotiations or bargaining between 
American and Allied, enjoining the making and implemen- 
tation of collective bargaining agreements by and between 
them, enjoining American’s continuing refusal to bargain 
collectively with ALPA as the true representative of the 
pilots, and enjoining any changes in the rules, rates of pay, 
and working conditions applicable to those pilots without 
ALPA’s consent. ALPA has also sought a declaratory 
judgement setting forth the respective rights of the parties, 
as well as damages as compensation for the wrongful con- 
duct of defendants. 


Admittedly, the Board does not issue remedial injunctive 
orders. Nor ean it grant damages for statutory violations. 
But, to the extent that it may withhold certification from 
an assisted representing organization, it can provide a lim- 
ited remedy for such conduct simply by declining to pro- 
ceed with an election. 


For the full and complete remedy which it has sought, 
however, ALPA must necessarily apply at some point to 
the federal courts. It made such an application to the 
United States District Court for the Southern District 
of New York on March 1, 1963, because, in its view, that 
Court possesses an independent and concurrent jurisdiction 
to deal with the issues which had been raised. 


It has been uniformly held that the Federal Courts have 
jurisdiction, under the provisions of 28 U.S.C. Section 
1337, to enforce the duties and obligations sect forth in 
the mandates of the Act, and that they have done so in the 
past. See for example, 

Texas and N. O. RR. v. Clerks, 281 U.S. 548 (1930) ; 
Virginian Railway v. System Federation 740, 300 U.S. 
515 (1937) ; 
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Steele v. Louisville and Nashville Railroad, 323 U.S. 
192 (1944) ; 

Tunstall vy. Brotherhood of Firemen, 323 U.S. 210 
(1944) ; 

Railroad Trainmen v. Chicago River & LR.R., 353 U.S. 
30 (1957) ; 

Railroad Yardmasiers v. Pennsylvania Railroad, 244 
F, 2d 226 (3rd Cir. 1955) ; 

Northwest Airlines vy. ALP.A, 185 F, Supp. 77 (D.C. 
Minn. 1960) ; 

American Airlines v. ALPA, 169 F., Supp. 777 (S.D. 
N.Y, 1958), 


Commencing in January, 1963, American refused to con- 
tinue bargaining previously commenced with ALPA, the 
undisputed and exclusive collective bargaining representa- 
tive of the pilots and copilots of American since 1939, In- 
stead, American entered into separate negotiations with 
the committee of pilots who later organized a rival repre- 
sentative organization, the Allied Pilots Association. Part 
of the relief sought in the New York action is a direction 
that American resume bargaining with ALP.A, which was 
coneededly the true representative of the pilots before the 
commencement of these separate negotiations and the in- 
tervention of the coercion, influence and assistance which 
forms the basis of the New York action. 

The Supreme Court held, in Steele v. Louisville and Nash- 
ville Railroad Co., supra, that, under the Railway Labor 
Act the 

““... statutory right of employees to require the em- 
ployer to bargain with the statutory representative of 


a craft... is one for which there is no available 
administrative remedy.” 


The legislative history surrounding the adoption of the 
Railway Labor Act in 1926 shows that Congress intended 
that the Courts would enforce the mandates of the Railway 
Labor Act. Thus, in the hearings before the House Com- 
mittee on Interstate and Foreign Commerce on the passage 
of the Railway Labor Act of 1926, the following statements 
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were made by a framer of the Act concerning the power of 
the federal courts to enforce the duties imposed upon car- 
riers and labor organizations by that Act: 


“Mr. Fredericks: How is that enforced? 


° * * 


“Mr, Richberg: Well, when you say to require, I 
do not want to say that it compels in the sense of put- 
ting a legal force on them. We have avoided in the 
pill in any way setting up any penalty sections or any 
sections for the invocation of any judicial authority, 
except in the enforeement of an arbitration award. The 
thought being this, that so far as this law stated duties 
imposed upon the parties by act of Congress, if they 
failed to live up to their duties, and there was any 
action which a court could take consistent with the judi- 
cial powers and its limitations, to compel the enforce- 
mont of that duty as a legal obligation, it would be 
subject to enforcement. But the law for such enforee- 
ment or compulsion should he developed in the courts, 
acording to the old common law theory of letting the 
courts develop the law after the obligations are clearly 
understood, rather than to write into the law a specific 
line of penalties and writs of enforeement.’’ (Hear- 
ings on H.R. 7180, 69th Cong. Ist Sess. Page 40) 


In the Virginian Railway case, supra, the Supreme Court 
stated that the obligation of the employer to deal only 
with the true representative of its employees and to refrain 
from dealing with all others is appropriately one to be 
enforced by the courts. Tt said: 

“Tt is, we think not open to doubt that Congress 
intended that the requirement be mandatory upon the 


railroad employer, and that its command, in a proper 
ease, he enforeed by the courts.’ (300 U.S. at 545) 


Tf the federal courts lack jurisdiction to deal with these 
issues, the only effective means of protecting important 


individual rights guaranteed by the Act will thereby be 
eliminated. 


The National Mediation Board may deal with charges 
of unlawful interference, coercion and assistance only 
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under the provisions of Section 2, Ninth of the Act, after 
its services have been invoked in a representation dispute. 
Moreover, under Sections 1203.2 and 1206.2 of the Rules 
of the National Mediation Board, its services in a repre- 
sentation proceeding may be invoked only by an applicant 
who presents authorization-to-act cards signed by at least 
a majority of the employees in the group affeeted by the 
dispute, Consequently, a union has no remedy for unlaw- 
ful interference, coercion and assistance at the National 
Mediation Board unless it has the support of a majority 
of the employees at the time of application to that Board. 


Tf the unlawful interference, coercion and assistance 
have achieved their intended objective, however, the com- 
plaining union will, as a result of such conduct, no longer 
have the support of a majority of the employees. It will 
thus be unable to apply to the National Mediation Board 
for relief. Under such cirenmstances, if the organization 
which has received the benefit of the unlawful conduct 
chooses not to invoke the Board’s services, and if the fed- 
eral courts have no independent jurisdiction to deal with 
such interference, coercion and assistance, no effective rem- 
edy is available for admitted violations of the Railway 
Labor Act. 1t would then necessarily follow that a remedy 
for unlawful interference, coercion and assistanee is avail- 
able only at the Board and only when that unlawful con- 
duct has not achieved its unlawful objective. 


An additional problem is inherent in the argument that 
the federal courts have no jurisdiction of such matters. 
If the services of the Board in representation proceedings 
may be invoked only by a union possessing indicia of ma- 
majority support, the union which has received the benefit 
of the unlawful interference, coercion and assistance 
would not need the services of the National Mediation 
Board if that unlawful conduct has achieved its unlawful 
objective. Having received recognition from the carrier, 
the assisted organization would have no need for certifica- 
tion by the Board. Under such cireumstances, the assisted 
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union, by invoking the Board’s services, would be defeating 
its own purposes by furnishing the complaining union with 
a forum which would not otherwise be available, in which 
to air these Railway Labor Act violations. 

Finally, as set forth above, the only remedies which 
appear to be available at the Board are (1) the holding 
of an election, or (2) the refusal to hold an election. If 
the federal courts have no jurisdiction to deal with such 
matters, the remedies available for a wide variety of vio- 
lations are severely restricted, and such inadequacy of 
remedy may well rob the mandates of the Act of much of 
their foree. 


The Board, contrary to the Courts in the Second Cir- 
cuit, argues that the issues which have been raised are 
within the scope of federal court jurisdiction. But, the 
Board states, federal court jurisdiction in this area 1S 
erclusive. As set forth above ALPA does not agree that 
federal court jurisdiction is exelusive, but instead urges 
the independent concurrency of jurisdiction in the Board 
and the federal courts. 


This is not to say that the federal courts have jurisdic- 
tion to determine, as between rival groups, who is the true 
representative of the employees. That is an altogether 
distinct matter, An effective remedy in the federal courts 
for interference, coercion, and assistance which affected 
employees in their selection of representatives will not 
trespass upon the function of the Board under Section 2, 
Ninth of the Act. 


Accordingly, the court below ought to have concluded 
that 
a. the Railway Labor Act requires that the Board defer 
its election procedures until the issues of interference, 
assistance and coercion have finally been resolved; 
and 


such issues may be dealt with either in the federal 
courts or by the Board. 
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POINT II 


The Court Below Erred in Failing to Find That the National 
Mediation Board Must Act in Accord With the Determina- 
tion of the Federal Courts on Matters of Interference, Co- 
ercion, Influence and Assistance Affecting the Selection 
By Employees of Representatives of Their Own Choosing 
Under the Railway Labor Act 


In its conclusions of law, the Court below stated: 


“2. Plaintiffs in this proceeding might suffer irre- 
parable injury if the National Mediation Board holds 
an election before the determination of the United 
States District Court for the Southern District of New 
York in 63 Civ, 585 if the New York Court decides 
that there has been coercion and undue influence at 
some time before the election, and in that event, the 
Board would have the inherent power or right to look 
into these matters further and to conduct an investiga- 
tion or hearing.”? (JA 178). 


That conclusion is in accord with the position taken by 
the Board below that it is wholly for the Board, in its 
absolute discretion, to decide whether it will or will not act 
in accordance with a decision in the federal courts on the 
issues of interference, coercion and assistance. A decision 
in the federal courts in favor of ALPA on the merits of 
such issues could be ignored and indeed nullified by the 
Board within the meaning of the Court’s conelusion of 
law, since the Board could well issue a certifieation in 
favor of a union found by the federal court to be company- 
dominated, and it could thereafter argue that the Switch- 
men’s Union doetrine precludes judicial action inconsist- 
ent with such certifiation, The jurisdiction of the federal 
courts to act effectively in this area should not thus be 
made subject to the absolute discretion of the Board. 


This Court has not viewed the Switchmen’s Union deci- 
sion as a total bar to the exercise by the federal courts of 
their traditional supervisory authority to make certain 
that an administrative agency does not trample upon im- 
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portant rights which Congress plainly excluded from the 
area of agency diserction. In Switchmen’s Union v. Na- 
tional Mediation Board, supra, the Supreme Court specified 
that the Board’s exercise of discretion might not be used 
as an instrument to obliterate valuable rights conferred 
by statute. The Court stated: 


“If the absence of jurisdiction of the federal courts 
meant a sacrifice or obliteration of a right which Con- 
gress had created, the inference would be strong that 
Congress intended the statutory provisions governing 
the general jurisdiction of those courts to control. 
That was the purport of the decision of this Court 
in Texas & N. O. R. Co. v. Brotherhood of Ry. and 
S. S. Clerks, 281 U.S. 548 and Virginian Ry. Co, v. 
System Federation No. 40, 300 U.S. 515. In those 
cases it was apparent that but for the general juris- 
diction of the federal courts there would be no remedy 
to enforce the statutory commands which Congress 
had written into the Railway Labor Act. | The result 
would have been that the ‘right of collective bargain- 
ing was unsupported by any legal sanction, That 
would have robbed the Act of its vitality and thwarted 
its purpose.’”? 320 U.S. at 300. 


The Court below possessed authority to determine that 
the Board is obliged to act in accordance with decisions 
of the federal courts on issues of interference, assistance 
and coercion affecting the right of employees to select 
representatives of their own choosing. This Court has 
found such authority to act in areas not committed by 
Congress to the discretion of the Board. And the rights 
guaranteed to employees under Section 2, Third and 2, 
Fourth of the Act plainy fall outside the scope of the 
Board’s discretion. In Air Line Dispatchers Association 
v. National Mediation Board, 189 F. 2d 685 (D.C. Cir. 
1951), cert. den, 342 U.S. 849 (1951) this Court held that 
outside the area of matters expressly committed to the 
Board’s discretion, the federal courts might act in an 
appropriate case to enforce compliance by the Board with 
the mandates of Congress. See also Order of Railway 
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Conductors v. Swan, 329 U.S. 520 (1947) ; General Com- 
mittee v. M-K-T R. Co., 320 U.S. 323 at 366, note 12 
(1943); Order of Railway Conductors v. Pennsylvania R. 
Co., 323 U.S. 166. 172 (1944). 


More recently, the District Court in this Cireuit enforeed 
the mandate of Congress upon the National Mediation 
Board in a decision which closely paralleled the views 
taken by this Court in the Dispatchers case. In Associa- 
tion for the Benefit of Non-Contract Employees v. National 
Mediation Board, D.C. D.C. Civ. No. 973-63 (May 3, 1963), 
Judge Youngdahl enjoined the Board from conducting a 
representation election unless it utilized a form of ballot 
which extended to employees the opportunity to vote for 
“no union.’? The Board's argument that such relief 
against it was precluded by Switchmen’s Union was re- 
jected by Judge Youngdahl, who determined that the issues 
related to the guarantees of freedom of association ex- 
tended to employees by Section 2, Fourth, 2, Fifth and 2, 
Eleventh of the Act, and was not therefore a matter com- 
mitted to the Board’s diserction. 


In view of the decisions in the Dispatchers case, the 
A.B.NVE. case, and indeed under the language of the Su- 
preme Court in Switchmen’s Union, itself, the Court below 
erred in failing to conclude that it had the power to effeetu- 
ate the positive mandates of the Railway Labor Act by 
requiring the Board to act in accordance with decrees of 
the federal courts enforeing the provisions of Section 2, 
Third and 2, Fourth of the Act. 
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POINT It 
CONCLUSION 


The Court Below Erred in Failing to Enjoin the National 
Mediation Board From Further Processing the Application 
of the Allied Pilots Association and From Conducting a 
Representation Election Among the Craft or Class of Pilots 
and Co-Pilots of American Airlines Until the Final Deter- 
mination of Pending Issues Relating to Interference, Co- 
ercion and Assistance Affecting the Right of Said Em- 
ployees to Select Representatives of Their Own Choosing 
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APPENDIX 
Statutes, Treaties, Regulations or Rules Involved 


i 


1. Rattway Lazor Act, Act of May 20, 1926, 44 Stat. 577 as 
amended, 45 U.S.C. $151 et seq. 


Section 2, Third: 


‘‘Third. Representatives, for the purposes of this 
Act, shall be designated by the respective parties with- 
out interference, influence, or coercion by either party 
over the designation of representatives by the other; 
and neither party shall in any way interfere with, in- 
fluence, or coerce the other in its choice of representa- 
tives. Representatives of employees for the purposes 
of this Act need not be persons in the employ of 
the carrier, and no carrier shall, by interference, in- 
fluence, or coercion seek in any manner to prevent the 
designation by its employees as their representatives 
of those who or which are not employees of the car- 
rier.”? 


Section 2, Fourth: 


“Fourth. Employees shall have the right to organ- 
ize and bargain collectively through representatives of 
their own choosing. The majority of any craft or 
class of employees shall have the right to determine 
who shall be the representative of the craft or class 
for the purposes of this Act. No carrier, its officers 
or agents, shall deny or in any way question the right 
of its employees to join, organize, or assist in organ- 
izing the labor organization of their choice, and it shall 
be unlawful for any carrier to interfere in any way 
with the organization of its employees, or to use the 
funds of the carrier in maintaining or assisting or con- 
tributing to any labor organization, labor representa- 
tive, or other agency of collective bargaining, or in 
performing any work therefor, or to influence or 
coerce employees in an effort to induce them to join 
or remain or not to join or remain members of any 
labor organization, or to deduct from the wages of 
employees any dues, fees, assessments, or other con- 
tributions payable to labor organizations, or to col- 
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lect or to assist in the collection of any such dues, fees, 
assessments, or other contributions: Provided, That 
nothing in this Act shall be construed to prohibit a 
carrier from permitting an employee, individually, 
or local representatives of employees from conferring 
with management during working hours without loss 
of time, or to prohibit a carrier from furnishing free 
trarsportation to its employecs while engaged in the 
business of a labor organization.” 


Section 2, Ninth: 


“Ninth. If any dispute shall arise among a car- 
rier’s employees as to who are the representatives 
of such employees designated and authorized in ac- 
cordance with the requirements of this Act, it shall 
be the duty of the Mediation Board, upon request of 
cither party to the dispute, to investigate such dispute 
and to certify to both parties, in writing, within thirty 
days after the receipt of the invocation of its services, 
the name or names of the individuals or organiza- 
tions that have been designated and authorized to rep- 
resent the employces involved in the dispute, and cer- 
tify the same to the carrier. Upon receipt of such 
eertification the carrier shall treat with the representa- 
tives so certified as the representatives of the craft or 
class for the purposes of this Act. In such an inves- 
tigation, the Mediation Board shall be authorized to 
take a secret ballot of the employees involved, or to 
utilize any other appropriate method of ascertaining 
the names of their duly designated and authorized 
representatives in such manner as shall insure the 
choice of representatives by the employees without in- 
ference, influence, or coercion exercised by the carrier. 
In the conduct of any election for the purposes herein 
indicated the Board shall designate who may par- 
ticipate in the election and establish the rules to gov- 
ern the election, or may appoint a committee of three 
neutral persons who after hearing shall within ten 
days designate the employees who may participate in 
the election. The Board shall have access to and 
have power to make copies of the books and records 
of the carriers to obtain and utilize such information 
as may he deemed necessary by it to carry out the 
purposes and provisions of this paragraph.”’ 
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2. Rures axp Recuuations or THE Nationan MeEpration 
Boarp: 


Section 1203.2: 


“Section. 1203.2. Investigation of Representation 
Disputes.—Applications for the services of the National 
Mediation Board under scetion 2, Ninth, of the Rail- 
way Labor Act, to investigate representation disputes 
among carriers employees may be made on printed 
forms N.M.B. 3 copies of which may be seeured from 
the Board’s Seeretary, Such applications and all cor- 
respondence connected therewith should be filed in du- 
plicate and the applications should be accompanied by 
the signed authorization cards from at least a majority 
of the employees composing the eraft or class involved 
in the dispute. The applications should show speci- 
fieally the name or description of the eraft or class of 
employees involved, the name of the invoking organiza- 
tion, the name of the organization currently repre- 
senting the employees, if any, the estimated number 
of employees in each craft or class involved, and the 
number of signed authorizations submitted from em- 
ployees in cach craft or class. Tho applications should 
he signed by the chief executive of the invoking or- 
ganization. or other authorized officer of the organ- 
ization. These disputes are given docket numbers in 
series ‘R’,”? 


Section 1206.2: 


“Section 1206.2 Percentage of Valid Authorizations 
Required to Determine Existence of a Representation 
Dispute-— (a) Where the employees involved in a 
representation dispute are represented by an individ- 
ual or labor organization, either local or national in 
scope, and are covered by a valid existing contract 
between such representative and the carrier, a show- 
ing of proved authorizations (checked and verified as 
to date, signature, and employment status) from at 
least a majority of the eraft or class must be made 
hefore the National Mediation Board will authorize an 
election or otherwise determine the representation de- 
sires of the employees under the provisions of section 
2, Ninth, of the Railway Labor Act. 
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(b) Where the employees involved in a representa- 
tion dispute are unrepresented, a showing of proved 
authorizations from at least thirty-five (35) percent 
of the employees in the eraft or class must be made 
before the National Mediation Board will authorize 
an election or otherwise determine the representation 
desires of the employees under the provisions of sec- 
tion 2, Ninth, of the Railway Labor Act.’’ 
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Appeals? 


Questions presented 

Jurisdictional Statement 

Statement of the case. 
ALPA’s two lawsuits 
ALPA’s suit against the National Mediation Board.. 
The representation dispute at American Air Lines.. 
Proceedings before the National Mediation Board.. 
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the Railway Labor Act 
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IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,060 


AlR LINE PILOTS ASSOCIATION, INTERNATIONAL 
CHARLES H. RuBy, AS PRESIDENT OF THE AIR LINE PILoTs 
ASSOCIATION, INTERNATIONAL, APPELLANTS 


uv. 


NATIONAL MEDIATION BOARD; LEVERETT EDWARDS, In- 
dividually and as Chairman of the National Mediation 
Board; FRANCIS A. O’NEILL, JR., Individually and as 
Member of the National Mediation Board; and How- 
ARD G. GAMSER, Individually and as Member of the 
National Mediation Board, APPELLEES 


BRIEF FOR APPELLEES 


Jurisdictional Statement 


This is an appeal by the Air Line Pilots Association 
(hereinafter ALPA), plaintiff below, complaining of the 
district court’s refusal to continue in effect an injunction 
restraining the National Mediation Board, defendants be- 
low, from conducting a representation election under 
§ 2, Ninth of the Railway Labor Act (45 U.S.C. 152, 
Ninth), among the pilots and co-pilots of American Air 
Lines. In the opinion of the National Mediation Board 


(1) 
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the district court has no jurisdiction to interference with 
a representation election. Switchmen’s Union v. National 
Mediation Board, 320 U.S. 297. The jurisdiction of this 
court is based upon 28 U.S.C. 1291. 


Statement of the Case 


A. ALPA’s two lawsuits. 


This suit is one of two litigations which were begun 
by the Air Line Pilots Association to prevent the pilots 
and co-pilots of American Air Lines from dismissing it 
as their bargaining representative to that carrier. 

The first suit was filed against American Air Lines 
and certain of its pilots nearly four months before the 
instant case, in the Southern District of New York. 
Ruby, et al. v. American Air Lines, Inc., et al., D.C.S.D. 
N.Y., 63 Civ 585, decided August 12, 1963. In that suit, 
ALPA alleged that American Air Lines was violating 
the Railway Labor Act by treating with ALPA’s nego- 
tiating committee, a group made up of pilots and co-pilots 
at American. The committee had adopted a negotiating 
position disapproved of by ALPA’s international head- 
quarters. After a five week trial during which more 
than 3,000 pages of testimony were taken, over 200 ex- 
hibits were received in evidence, witnesses for all parties 
were heard, and the legal issues were fully argued and 
briefed (J.A. 64), Judge Wyatt of the Southern District 
of New York found that ALPA’s claims against Ameri- 
can and the negotiating committee were utterly without 
foundation. On the basis of lengthy and detailed find- 
ings of fact, the district court concluded that the central 
issue in the case depends upon who is the true repre- 
sentative of the employees—an issue reserved to the Na- 
tional Mediation Board under § 2, Ninth of the Railway 
Labor Act (45 U.S.C. 152, Ninth). The Board was not 
a party to the New York action. In accordance with 
General Committee v. Missouri KTR Co., 320 U.S. 328, 
Judge Wyatt dismissed ALPA’s suit for lack of juris- 
diction (J.A. 184-241), 8 CCH Avi. 17,845. 
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ALPA appealed from this ruling to the Court of Ap- 
peals for the Second Circuit. Ruby, et al. v. American 
Air Lines, et al., C.A. 2, No. 28417. On September 16, 
1968, the Court of Appeals for the Second Circuit, per 
Friendly J., issued its opinion. On the basis of the facts 
as comprehensively found by Judge Wyatt, the Court of 
Appeals unanimously affirmed the district court’s deter- 
mination that ALPA’s claims zgainst the carrier and the 
pilots were without any basis whatever. It held, in the 
light of its analysis of the facts, that the essential matter 
in dispute is ALPA’s claim to represent the pilots at 
American, an issue in the exclusive jurisdiction of the 
National Mediation Board. 8 CCH Avi. 17,894. 


B. ALPA’s Suit Against the National Mediation Board. 


While the New York litigation was pending, the pilots 
and co-pilots at American, who despaired of reconciling 
their differences with the International, organized an in- 
dependent union—the Allied Pilots Association—and filed 


an application with the National Mediation Board under 
§ 2, Ninth of the Act, for an investigation of the repre- 
sentation dispute (J.A. 227-228). The Board investi- 
gated the dispute (J.A. 110-116). ALPA demanded that 
no election be held at American Air Lines until its New 
York litigation was completed or until the Board had con- 
ducted an independent hearing on American’s charges of 
carrier interference with the pilots’ right to organize 
(J.A. 57-58). The Board considered ALPA’s demands 
and charges, but concluded, on the basis of its knowledge 
of the situation at American, that there were no facts to 
indicate that a representation election by secret ballot 
could not be held, free from any interference, assistance, 
influence or coercion by the carrier. It determined to 
proceed with the election as required by the Railway 
Labor Act (J.A. 112-114). 

ALPA then began the instant suit against the Board 
and its members to restrain it from conducting the elec- 
tion pending the outcome of the New York litigation, or 
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until the Board held a hearing on the same issues as 
were then under consideration in the New York action 
(J.A. 2). The election was prevented by temporary re- 
straining orders (J.A. 59, 162, 163) and a preliminary 
injunction (J.A. 165). On August 10, 1968, the district 
court (Sirica, J.) entered an order with a brief opinion 
further restraining the Board until a decision was an- 
nounced in Ruby, et al. v. American Air Lines, Inc., et al., 
(J.A. 170, 179-181). As already noted, Judge Wyatt’s 
decision came down two days later and the injunction 
expired by its own terms. It was, however, extended for 
a brief additional period to permit ALPA to apply to 
this court for extraordinary relief (J.A. 242-246). ALPA 
thereafter noted this appeal. 

In view of ALPA’s then pending appeal to the Second 
Circuit, an injunction against the Board to prevent the 
election was issued by this court on August 22, 1963. 
On October 23, 1963, this court ordered the injunction 
dissolved. 

In its appeal before the Second Circuit in Ruby, et al. 
v. American Air Lines, et al., supra, ALPA made an 
issue of its remedy before the National Mediation Board. 
It contended that the remedy was inadequate and that it 
was therefore entitled to injunctive relief preserving it 
as the pilots’ bargaining representative, despite the pend- 
ency of the representation dispute. The Second Circuit 
held, however, that the Board had performed its duty 
to investigate ALPA’s claims and that there was no 
basis for judicial interference with the Board’s decision 
to proceed with an election. 


C. The Representation Dispute at American Air Lines. 


The history of the representation dispute at American 
Air Lines is recounted in detail in the opinions of Judge 
Wyatt (J.A. 184, 242) and in the unanimous opinion of 
the Court of Appeals for the Second Circuit. Ruby, et al. 
vy. American Air Lines, et al., supra. 


1 The third temporary restraining order was dissolved by order 
of this court (J.A. 163-164), No. 17,973, decided July 12, 1963. 
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ALPA had been recognized by American Air Lines as 
the bargaining representative for its pilots and co-pilots 
for many years. Its last agreement with American, made 
nearly five years ago, recites that ALPA has given Amer- 
ican satisfactory proof of its support by a majority of 
the pilots. In fact, however, ALPA has never been cer- 
tified as a representative by the National Mediation 
Board, has never given the pilots at American an oppor- 
tunity to express their preference by an election, and did 
not offer any proof to American of its status upon the 
oceasion of the last agreement with American (J.A. 
187). 

In March of 1961, ALPA and American began nego- 
tiations concerning a new collective bargaining agree- 
ment. These negotiations were conducted for ALPA by 
a committee of American Air Lines pilots. This com- 
mittee is appointed by the Master Executive Committee 
(MEC) representing ALPA’s local councils at American. 
The MEC is elected directly by American’s pilots (J.A. 
187). 

One of the issues under negotiation concerned the ar- 
rangements to be made for flight engineers serving as 
third crew members on jet aircraft. ALPA’s interna- 
tional headquarters has been of the view that flight en- 
gineers serving as the third member of the cockpit crew 
on jet aircraft should have a Commercial Pilots Certifi- 
cate and Instrument rating (C and I rating), and that 
the cost of retraining flight engineers for this rating 
should be borne by the carrier (J.A. 188-189). Ameri- 
can’s pilots, however, were more interested in a reduction 
of hours and other benefits, such as retirement, than in 
the International’s proposal to increase, at the carrier’s 
expense, the number of qualified pilots eligible for mem- 
bership (J.A. 197-198). American insisted that it could 
not simultaneously bear the cost of giving its flight en- 
gineers commercial jet pilot training and the cost of ad- 
ditional benefits for American’s pilots (J.A. 193). 

Members of the National Mediation Board, at the re- 
quest of the Secretary of Labor, were actively participat- 
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ing in the negotiations between ALPA’s negotiating com- 
mittee at American and the company. 

The pilots of the negotiating committee took the posi- 
tion, which did not originate with the company, that they 
would give up the C and I flight requirement for engi- 
neers if American granted reduced hours and a better 
retirement plan (J.A. 199, 213). But the International 
objected strongly to this. At its request, the negotiations 
were recessed in December 1962 to permit the pilots at 
American and the International to resolve their differ- 
ences. They failed to do so. The International insisted 
on the C and I requirement, but the MEC, as the elected 
executive of the pilots of American in ALPA’s local 
councils, unanimously resolved to authorize an agreement 
without the C and I requirement (J.A. 205-212). 

On January 11, 1963, the MEC, claiming support by 
75% of the pilots, authorized it negotiating committee to 
resume treating with American. Notwithstanding the 
wishes of the local MEC, the International headquarters 
advised American that further negotiation could take 
place only with the consent of ALPA’s International Pres- 
ident (J.A. 210, 216). 

ALPA also began a campaign of harassment against 
the pilots who refused to yield to it. Over 150 pilots 
resigned or were expelled and 1100 pilots withheld their 
dues in protest against ALPA’s treatment of them. They 
were then denied grievance representation because they 
were no longer in good standing (J.A. 107-108). The 
entire pilots’ negotiating committee appointed by the 
MEC, with one exception, was expelled (J.A. 121). 

American Air Lines was caught in the middle of the 
rift. It consulted Chairman Edwards of the National 
Mediation Board. He knew that the company had been 
dealing continuously with the negotiating committee, 
which had a substantial claim of pilots support, and that 
there was no other committee with which to negotiate. 
The International stated that it could not designate a new 
committee. In the circumstances, Chairman Edwards 


told the company that it had no choice but to bargain 
with the pilots’ negotiating committee. Negotiations be- 
tween the pilots and the company were resumed on Jan- 
uary 16, 1963, without the attendance of an ALPA staff 
representative. A Mediation Board repiesentative was 
present at all of these negotiations, and was aware of 
how they were conducted (J.A. 200, 211). 

ALPA protested against the negotiations, claiming that 
they were not authorized, but the Negotiating Committee 
continued to deal with American in the apparent hope 
that the parent union would yield to local views. These 
negotiations concluded on March 15, 1963, with a pro- 
posed agreement. This was offered to the parent union, 
but its President refused to recognize the agreement and 
declined invitations to sign it (J.A. 226-227). 

On March 1, 1963, ALPA began its suit in the South- 
ern District of New York to require American Air Lines 
to deal with it. This complaint was subsequently amend- 
ed to name as defendants the Chairman of the MEC and 
the pilots constituting the negotiation committee (J.A. 24, 
36). 

On March 21, 1963, having abandoned hope of a re- 
conciliation with its parent union, the MEC formed the 
Allied Pilots Association, an independent union (J.A. 
227). 

Despite the lengthy trial, no factual showing was made 
by ALPA in its New York action “of influence or co- 
ercion on the part of the Company nor any unlawful 
assistance by the Company in the break away from ALPA 
and in the organization of Allied” (J.A. 287). 


D. Proceedings before the National Mediation Board. 


Chairman Edwards of the Mediation Board, or another 
mediator from the Board, and sometimes both, were al- 
ways present at the negotiations upon which the Inter- 
national based its claims that the Act was violated (J A. 
211). Its members had extensive personal knowledge of 
the case acquired in the course of mediation functions 
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they were exercising at the request of the Secretary of 
Labor (J.A. 112). 

On April 24, 1963, Allied submitted an application to 
the National Mediation Board under $2, Ninth of the 
Railway Labor Act, requesting an investigation of a rep- 
resentation dispute at American. This application was 
supported by authorization cards from over 84% of Amer- 
ican’s pilots and co-pilots. There are 1571 pilots and co- 
pilots involved in the dispute (J.A. 110, 149). 

Under § 2, Ninth of the Railway Labor Act (45 U.S.C. 
152, Ninth), the Board must certify a representative 
within thirty days after a request for its services is re- 
ceived. Upon receipt of the application the Board noti- 
fied American and ALPA (J.A. 110). ALPA immedi- 
ately submitted a telegraphic comment to the Board (J.A. 
56, 111). The Board also heard, by conference telephone 
call, an oral presentation by ALPA’s General Counsel 
(J.A. 15). 

The Board responded to ALPA’s request by assigning 
a mediator to conduct both the usual investigation for the 
purpose of determining the existence of a genuine rep- 
resentation dispute, and also a special and unusual in- 
vestigation with respect to ALPA’s allegations. Instead 
of docketing the case as a representation dispute, it dock- 
eted it as a special matter, NMB File No. C-3351 (J.A. 
111). 

The mediator conferred with ALPA’s counsel, who out- 
lined the precise nature of ALPA’s claims (J.A. 16, 112). 
The Board subsequently received from ALPA a memoran- 
dum setting forth its position and a discussion of the 
charges in the New York litigation, with copies of 
ALPA’s pleadings, and an additional telegraphic state- 
ment (J.A. 6, 112). The mediator assigned to investi- 
gate the case arranged with American, ALPA, and the 
other parties to file with the Board copies of all pleadings, 
briefs, and reply briefs in the New York action. The 
Board also received copies of portions of the transcript. 

Allied and American also submitted detailed statements 
(J.A. 119, 135). 
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Each of the three members of the Board personally re- 
viewed the material submitted in connection with the 
New York action, as well as the various statements filed 
by the parties. They concluded that ALPA’s charges of 
interference, assistance, influence, and coercion related 
almost entirely to the negotiations which led to the March 
15 agreement between the pilots committee and American. 
As already noted, those negotiations had been conducted 
in the presence of representatives of the Board. After 
full consideration, the Board concluded that it had made 
an adequate investigation of ALPA’s charges and that no 
facts had been disclosed to indicate that a representation 
election by secret ballot could not be held free of inter- 
ference, assistance, influence or coercion by the carrier 
(J.A. 112). 

After notifying the parties of its decision, the case was 
docketed as an ordinary representation dispute, NMB 
Case No. R-3619. However, counsel for ALPA sub- 
mitted an additional telegraphic statement and two ad- 
ditional letters. In executive session, the Board recon- 
sidered its ruling in the light of these statements but 
found no reason to alter its previous conclusion (J.A. 
113). 

The election, originally scheduled to begin on June 21, 
1963, and to have been completed three weeks later, was 
delayed by this litigation until October 24, 1963. Ballots 
were mailed to the pilots on that date, to be returned for 
counting in the presence of the parties in New York, New 
York, on November 7, 1963. 

The Mediation Board is of the opinion that further 
delay in the election will have an adverse effect on its 
efforts to maintain peace in the air transport industry. 
Delay in resolving the representation dispute has a dis- 
ruptive effect on the transportation system involved, and 
is causing industrial unrest at American. (J.A. 182- 
183). 
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E. Proceeding in the Court below and the Resort to 
a Strike Treat by Allied. 


On June 18, 1963, ALPA began the instant suit in the 
District of Columbia while its New York action against 
American was pending. It prayed that the election be 
enjoined until resolution of the New York litigation or 
until the Board granted it a hearing upon its charges. 

Since the Board’s procedures were frustrated by inter- 
locutory injunctions, the new pilots union resorted to 
self-help. On July 3, 1968, Allied advised American that 
it was then supported by more than 90% of American’s 
pilots and that “there is no restriction on the freedom 
of American’s pilots to enforce by whatever means neces- 
sary, their right to be represented by an organization of 
their own choice.” On July 9, 1963, faced with a strike 
threat and evidence of overwhelmnig support for Allied, 
American recognized Allied, and signed a new collective 
bargaining agreement with it (J.A. 229-230). 

On August 10, 1963, Judge Sirica issued an injunction 
in the instant case restraining the Board from proceed- 
ing with the election until after Judge Wyatt in New 
York had ruled. Judge Sirica did not hold that the 
Board’s investigation of ALPA’s charges was inadequate; 
he did not find that the Board had acted in excess of its 
authority. He simply preserved the status quo pending 
the district court’s decision in the New York litigation 
(J.A. 170-171). His ruling, and the opinion of Judge 
Walsh refusing to extend the injunction, are reported at 
220 F. Supp. 729-730. 


STATUTE INVOLVED 


Pertinent extracts from Section 2 of the Railway Labor 
Act, as amended, 44 Stat. 577, 45 U.S.C. 151a-152 are set 
forth in the Appendix to this brief. 
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SUMMARY OF ARGUMENT 
I 


The District Court does not have jurisdiction to prevent 
the National Mediation Board from conducting an election 
among the pilots and co-pilots of American Air Lines. The 
Board investigated ALPA’s charges of carrier interfer- 
ence with its claim to represent the pilots, but concluded 
that no facts had been shown which would prevent the rep- 
resentation claims from being resolved by an election, free 
from interference, influence or coercion exercised by the 
carrier. This is the limit of the Board’s duty and of its 
powers in a representation dispute. It is not an enforce- 
ment agency and it has no powers to issue remedies to 
correct violations of the Railway Labor Act by carriers. 
It does not limit its investigation into charges of threat- 
ened interference to the physical process of the election. It 
considers all of the relevant circumstances as they bear 
upon the entire election process. It did so here, but con- 
cluded that these circumstances would not prevent the em- 
ployees from making their choice. 

Moreover, in appellants action against American Air 
Lines in the Southern District of New York, Ruby, et al. 
v. American Air Lines, et al., the District Court and the 
Court of Appeals have found that ALPA’s claims of car- 
rier interference are utterly without merit, and have fur- 
ther found that the essential matter in dispute before them 
is ALPA’s claim to represent the pilots, a matter in the 
exclusive jurisdiction of the National Mediation Board. 
The Court of Appeals for the Second Circuit, before which 
ALPA made an issue of the adequacy of its remedy be- 
fore the Board, held that the Board fully performed its 
duty. 

Congress has foreclosed judicial intervention in any as- 
pect of a representation dispute under the Railway Labor 
Act. Switchmen’s Union v. National Mediation Board, 320 
U.S. 297. This principle has stood unmodified down to the 
present day. And since judicial intervention is barred sub- 
sequent to certification, it is a fortiori barred prior to 
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certification. Only if the Board could be held to have acted 
contrary to a plainly and expressly defined statutory 
duty might jurisdiction to correct its action be implied. 
But no duty to refrain from proceeding with the election 
can be implied and no language of the statute requires 
that the election be delayed. Delay of elections is an an- 
cient tactic used to defeat new labor organizations and the 
right of employees to organize. Prolonged representation 
disputes on air carriers are dangerous to the public inter- 
est. It was Congress’s purpose to provide for swift set- 
tlement of such disputes by an election. 


I 


The National Mediation Board is not required to post- 
pone the election pending the outcome of ALPA’s litiga- 
tion in the New York courts. Those courts have held, in 
ALPA’s suit, after an extended and detailed review of the 
facts, that ALPA’s charges against American Air Lines 
and its pilots have no basis whatever. They have also held 
that the essential matter in dispute is ALPA’s claim to 
represent the pilots and co-pilots. This is a matter which is 
not committed to the jurisdiction of the courts, but on 
the contrary, must be settled by the Mediation Board. 
General Committee v. Missouri, KTR Co., 320 U.S. 323. 
The Board has ordered an election as the most effective 
means of determining the pilots wishes. Analogies from 
the National Labor Relations Act are inapt. The scheme 
of the Railway Labor Act is completely different from 
that established under the National Labor Relations Act. 
Nothing in the Railway Labor Act, the findings of two 
courts, or the Board’s determination on the basis of its 
investigation in this case that an election can be held, 
supports the contention that the District Court has jur- 
isdiction to enjoin the election pending litigation. When 
the Board determined that a fair election could be held it 
remitted ALPA to its ultimate forum—the employees 
themselves. Delay would defeat the purposes of the Act. 
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ARGUMENT 


ALPA’s charges against American Airlines and its 
pilots have been found in two courts to be utterly without 
merit. Ruby, et al. v. American Air Lines, Inc., et al., 
D.C.S.D.N.Y., 8 Avi. 17,845 (J.A. 184-241), unanimously 
affirmed September 16, 1963, C.A. 2 No. 28417, 8 Avi. 
17,894. After an extended and detailed review of the 
facts, the Court of Appeals for the Second Circuit, in an 
opinion by Judge Friendly, has affirmed the district court’s 
conclusion that the fundamental matter in dispute is 
ALPA’s claim to represent the pilots and co-pilots at 
American. Representation is a factual question which can 
be answered only by the National Mediation Board after 
it consults the pilots themselves to determine the wishes of 
the majority. § 2, Fourth and Ninth, Railway Labor Act 
(45 U.S.C. 152, Fourth and Ninth). The district courts 
do not have jurisdiction over such claims, even when they 
are wrapped in a web of charges that a carrier has vio- 
lated the Act by negotiating with the claimant’s rivals. 
General Committee v. Missouri K.T.R. Co., 320 U.S. 323; 
Flight Engineers Int’l Ass. v. Eastern Air Lines and 
ALPA, 311 F. 2d 745 (C.A. 2), certiorari denied 373 U.S. 
924. 

The purpose of this action by ALPA is to prevent the 
Mediation Board from consulting the pilots through an 
election. ALPA has never submitted to an election at 
American and it has no intention of permitting the pilots 
to pass upon its status now. Yet it insists that it should 
be treated as their representative to “protect” them from 
the carrier’s interference with their right to organize. It 
insists that the courts which have found its claims to be 
unsupported in any respect, in fact found nothing at all; 
and that the Mediation Board after a month long investi- 
gation, failed to consider its charges prior to ordering an 
election. But the plain facts are that the Board investi- 
gated and considered ALPA’s charges, within the limits of 
its jurisdiction, and concluded that they did not furnish 
any basis for denying the pilots their right to vote. ALPA 
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has had not one forum, but three. As indicated in the 
uniform disposition of ALPA’s claims by these three tri- 
bunals, the only solution to the dangerous and disruptive 
labor dispute at American Air Lines is the scheduled elec- 
tion and certification, as required by S 2, Ninth of the 
Railway Labor Act. 


I The District Court Does Not Have Jurisdiction To 
Prevent The National Mediation Board From Con- 
ducting An Election At American Air Lines. 


A. The Board Investigated ALPA’s Charges Within The 
Limits of Its Jurisdiction. 


(1) The Investigation. 


ALPA has insisted throughout this litigation that the 
Board has refused to investigate its charges. The record, 
particularly the affidavit of Thomas A. Tracy, the Board’s 
assistant executive secretary, shows in detail the nature of 
the Board’s investigation (J.A. 110-116). ALPA’s coun- 
sel presented its views in an oral presentation to two mem- 
bers of the Board (through a conference telephone call) ; 
by direct discussion by its counsel with the mediator in- 
vestigating the case; by legal memorandum, letter and 
telegram (J.A. 15, 20, 110-116). Its contentions were con- 
sidered and reconsidered by the Board. The record in the 
New York litigation where its charges were being tried 
was personally reviewed by the Board’s members. It was 
clear then, as it is clear now from the findings of Judge 
Wyatt (J.A. 184), that ALPA’s claims are based solely 
upon the negotiations at American which followed the in- 
tra-union schism between ALPA’s international head- 
quarters and American’s pilots. Those negotiations were 
all conducted in the presence of Board representatives 
and the Board was fully informed as to them. It conclud- 
ed that nothing had been shown which would prevent the 
pilots from electing their representative free from influ- 
ence, interference or coercion by the carrier. Upon this de- 
termination, it became the Board’s mandatory duty to pro- 


15 


ceed with its investigation of the pilots wishes respecting 
representation. It determined to do this by ordering the 
election which ALPA succeeded in frustrating for nearly 
four months (J.A. 110-114). 


(2) The Board’s Duty. 


ALPA insists that it should have a remedy from the Na- 
tional Mediation Board for its charges. But it can cite no 
language in the Railway Labor Act which makes the 
Board an enforcement agency. Its quarrel is not with the 
Board but with Congress. 

The National Mediation Board is not an enforcement 
agency. Congress has given it power to perform two major 
functions: mediation between carriers and employee’s rep- 
resentatives in major disputes over changes in pay, rules 
or working conditions; and certification of the names of 
the representative whom the majority of employees in a 
craft or class designate to represent them. 

In the performance of its mediation functions, the Board 
sits in on negotiations between carriers and their em- 
ployees. In this case it participated actively, at the re- 
quest of the Secretary of Labor, in the ALPA-American 
negotiations, both before and after the schism. Its medi- 
ation function is obviously inconsistent with any concept 
of enforcement for it cannot mediate and prosecute at the 
same time. General Committee v. Missouri KTR Co., 320 
U.S. 323, 333. 

In representation disputes, its duties and powers are 
also inconsistent with any role as an enforcement agency. 
Those duties are defined in $2, Ninth of the Act. The 
Board is required “upon request of either party to the dis- 
pute, to investigate such dispute and to certify to both 
parties, in writing, within thirty days after the receipt of 
the invocation of its services, the name or names of the in- 
dividuals and organizations that have been designated and 
authorized to represent the employees involved in the dis- 
pute and to certify the same to the carrier.” 45 U.S.C. 
152, Ninth. The choice of representatives is made by the 
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majority of the craft or class involved. 45 U.S.C. 152, 
Fourth. 

The Act is silent as to how the Board is to conduct in- 
vestigation. The question of whether or not a given claim- 
ant is the designated representative must be based on 
investigation, and in the matter of investigation the 
Board’s actions are purely discretionary. Radio Officers 
Union v. National Mediation Board, 86 U.S. App. D.C., 
319, 181 F. 2d 801. All that Congress provided was that 
“(i]n such an investigation the Mediation Board shall be 
authorized to take a secret ballot of the employees in- 
volved, or to utilize any other appropriate method of as- 
certaining the names of their duly designated and au- 
thorized representatives in such manner as shall insure the 
choice of representatives by the employees without inter- 
ference, influence or coercion exercised by the carrier.” 
45 U.S.C. 152, Ninth. An election is simply a method of 
investigation. 

Under § 2, Ninth parties to the dispute may charge that 
in the circumstances of the case, the Board’s investigation 
into the employees wishes cannot “insure the choice of 


2 The Board is not empowered to intervene in a representation 
dispute among employees on its own motion; this contrasts with 
its authority to proffer its services in any labor emergency arising 
out of a dispute between carriers and employee representatives. 
45 U.S.C. 155(b). Instead, it services must be invoked by the 
parties to the dispute. (45 U.S.C. 152, Ninth). If the employees 
are already represented by another labor organization this appli- 
cation must be supported by authorization cards signed by at least 
50% of the employees in the craft or class. 29 C.F.R. 1206.2. 
Thereafter, the Board notifies interested labor organizations and 
the carrier. If there is no dispute as to the appropriateness of the 
case for resolution by an election, then after verification of the 
authorization cards by a mediator, the case will be docketed as a 
“representation dispute”, assigned an “R ” No., and the dis- 
pute will be resolved by the employees through an election. How- 
ever, if the parties bring to the attention of the Board special 
facts indicating that the application should not be docketed for 
processing as an ordinary representation dispute, a special in- 
vestigation is ordered. During this special investigation the case 
will be assigned a special “C ” number until the completion of 
the investigation. See, 28th Annual Report, National Mediation 
Board (1962), p. 20. 


17 


representatives by the employees without interference, in- 
fluence or coercion exercised by the carrier.” 
In such a case the Board inquires into the charges with 
a view to determining whether conduct by the carrier will 
prevent the employees from freely exercising their rights 
to choose their own representative. For example, direct in- 
terference by an employer with an election can result in 
the election being set aside. Matter of Brotherhood of Rail- 
way and Steamship Clerks, (Allegheny Airlines Inc.) 
NMB Case No. R-3470 (1962). If charges are made and 
sustained prior to an election that one of the applying un- 
ions is company dominated or connected, the Board has the 
power to postpone the election or even dismiss the applica- 
tion. Cf. WES Chapter v. N.M.B. U.S. App. D.C. 
, 814 F. 2d 234, Airlines Stewards Ass’n v. N.M.B., 
111 U.S. App. 126, 294 F, 2d 910, certiorari denied, 369 
U.S. 810. But that is the limit of its authority: to decide 
to proceed with election and certification, or to decide that 
it should not proceed because of carrier interference, in- 
fluence or coercion. It has no power to remedy the car- 
rier’s misconduct. Thus, the Board’s jurisdiction with re- 
spect to charges of carrier misconduct is very limited, 
and is simply collateral to its election process (J.A. 115). 
It does not investigate in the abstract claims that the 
Act has been violated; or take positions on issues of fact 
in pending court suits to which it is not a party. It did not 
do so here. It carries out its own functions by deciding, as 
it decided in this case (J.A. 112-113) whether carrier con- 
duct will or will not prevent free choice by the employees. 
The Board’s role in representation disputes must be 
considered in the light of the fact that Congress has not 
confered upon it subpoena authority, or power to issue 
cease and desist orders to unions or carriers. It has no 
counsel to prosecute violations of the Act—indeed, it has 
no staff counsel at all. It is a small, highly specialized 
agency, consisting of three members and a few mediators; 
its powers in representation matters are narrowly re- 
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stricted to investigating a single question of fact—“who 
represents the employees?” 

That the Board is not an enforcement agency has long 
been recognized. Thus the Supreme Court has noted that 
the Board’s entire role in representation disputes is di- 
rected at the single ultimate finding of fact which is em- 
bodies in its certification: the name of the employee’s 
representative. “Under this Act Congress did not give the 
Board discretion to take or withhold action, to grant or 
deny relief. It gave it no enforcement function. It was 
to find the fact and then cease.” Switchmen’s Union V. 
Board, 320 U.S. at 305 (emphasis added). 

In this respect the Board’s role contrasts sharply with 
the National Labor Relations Board, which sits as a police 
and adjudicatory agency enforcing unfair labor practices 
defined in the National Labor Relations Act. While the 
National Labor Relations Board also exercises the func- 
tion of investigating and designating employee represen- 
tatives, it has no mediation responsibilities? Under the 
Railway Labor Act, however, Congress has deliberately 
avoided reliance upon administrative or judicial enforce- 
ment and instead has adopted a general program of con- 
ciliation, mediation and arbitration through voluntary 
processes. General Committee v. Missouri KTR Co., 320 
U.S. 328, 333, 337. Noting the unique nature of labor re- 
lations and labor law under that Act, the Supreme Court 
has observed that “the relationship of labor and manage- 
ment in the railroad industry has developed on a pattern 
different from other industries. For the fundamental 
practice and principles of the Railway Labor Act are 
not the same as those which form the basis of the National 
Labor Relations Act...” Trainmen v. Ch. R & IRR. Co., 
353 U.S. 30, 31, note 2. Thus ALPA’s reliance upon prac- 
tice under the National Labor Relations Act is completely 
inapposite. “For the courts to require the Mediation 


3In industries under the jurisdiction of the National Labor Re- 
latoins Board, mediation services are performed by a separate 
agency, the Federal Mediation and Conciliation Service. 29 U.S.C. 
172. 
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Board to transform itself into an adjudicative and prose- 
cutorial agency like the National Labor Relations Board 
would distort the entire Congressional scheme.” Ruby, 
et al. v. American Air Lines, Inc., et al. C.A. 2 No. 28417 
(Slip Decision p. 3082). 

Congress has entrusted to the Mediation Board alone 
control over its election proceedings and over the steps 
necessary to conduct elections fairly. Radio Officers Un- 
ton V. N.M.B., 86 U.S. App. D.C. 319, 181 F. 2d 801. Cf. 
National Labor Relations Board v. Waterman Steamship 
Corp., 309 U.S. 206, 226. This applies as well to determi- 
nations of what constitutes fair surrounding circum- 
stances. Cf. National Labor Relations Board v. Consoli- 
dated Machine Tool Corp., 167 F. 2d 470 (C.A. 2). See 
Surprenant Mfg. Co. v. Alpert, 318 F. 2d 396 (C.A. 1). 
In this case the Board has determined that the surround- 
ing circumstances will not prevent a fair election. Im- 
plicit in this determination is the conclusion that the A]l- 
lied Pilots Association, formed by the pilots at American 
after the schism within ALPA failed to heal, is not com- 
pany dominated. This conclusion accords with the findings 
of the New York courts (J.A. 213, 227). ALPA’s dis- 
agreement with this conclusion does not establish that the 
Board has failed to perform its duty. 

Throughout this litigation ALPA has attempted to at- 
tribute to the Board a position it does not assert, i.e., that 
it considers only charges of threatened interference with 
the physical process of the election. It does this by quoting 
from isolated portions of Mr. Tracy’s affidavit (J.A. 115). 
But it is plain on the face of the affidavit read as a whole 
that the Board inquired into ALPA’s claims insofar as 
they bear upon the entire election process (J.A. 110-117). 
The Board has in the recent past conducted hearings upon 
such charges, in a case where hearing was warranted, 
Wes Chapter v. N.M.B., supra, although it is not re- 
quired to do so. Airline Stewards, etc. Ass’n. V. N.M.B., 
supra. 

That the Board fully performed its duty in this case 
is conclusively demonstrated by the opinion of Judge 
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Friendly in Ruby, et al. v. American Air Lines, et al. 
ALPA’s suit in the Second Cireuit was for an injunction 
which would, without an election, preserve it as the repre- 
sentative of the pilots at American. As part of its argu- 
ment it contended that the National Mediation Board had 
failed to perform its duty, relying upon material from the 
instant case which it placed before the Second Circuit, in- 
cluding the Tracy affidavit and argument of counsel for 
the Board. It conceeded before the Second Circuit that it 
had no additional facts to present and that it does not now 
seek a hearing before the Board (C.A. 2 No. 28417, Ap- 
pellant’s Reply Brief, p. 34). Judge Friendly held: 


“The Board’s duty to investigate is a duty to make 
such investigation as the nature of the case demands. 
See WES Flight Engineers Int’l Ass’n v. National 
Mediation Board, 314 F. 2d 284, 287 (D.C. Cir. 
1962), a decision which weighs heavily against 
ALPA’s entire claim. We are not required to decide 
whether relief for failure of the Board to make a 
proper investigation could ever be granted in an ac- 
tion to which the Board is not a party. For the rec- 
ord shows that the Board performed its duty. True, 
no testimony was taken, as it was in the WES case, 
but the Board’s manner of investigation was not only 
as good but better under the circumstances. As we 
are told by an affidavit of its Assistant Executive 
Secretary, it utilized pleadings, exhibits, and por- 
tions of the record already make in this action, which 
each of the three members reviewed. In addition it 
had the important benefit of its own intimate knowl- 
edge of the negotiations, derived from the participa- 
tion of its representatives therein. ALPA has told us 
of no additional material facts it would have pre- 
sented if the Board had given it a further opportuni- 
ty; its complaint relates not so much to the adequacy 
of the information before the Board as to the Board’s 
conclusion that no wrong had been done. We see no 
more basis for judicial interference with that conclu- 
sion than with the conclusion in the Switchmen’s case 
that the New York Central’s yardmen should vote on 
a system-wide basis.” (Emphasis added). 
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B. Congress Has Foreclosed Judicial Intervention In 
Any Aspect Of A Representation Dispute Under 
The Railway Labor Act. 


It was established in Switchmen’s Union v. National 
Mediation Board, 320 U.S. 297, that it is beyond the jur- 
isdiction of the district court to review or interfere with 
a certification of a representative for collective bargain- 
ing purposes by the National Mediation Board. Three oth- 
er decisions in the same term reinforced this holding: 
General Committee v. Missouri KTR Co., 320 U.S. 323; 
General Committee v. Southern Pacific Co., 320 U.S. 338; 
and Brotherhood of Railway and Steamship Clerks, etc. 
v. United Transport Service Employees, 320 U.S. 715, in 
which the court reversed per curiam, a decision invalidat- 
ing a certification under which a union which excluded Ne- 
groes from membership was designated as their represen- 
tative, 78 U.S. App. D.C. 125, 187 F. 2d 817. 

The force of these decisions has continued, unmodified 
by Congress, down to the present day. See, e.g., Order of 
Railway Conductors v. N.M.B., 79 U.S. App. D.C. 1, 141 
F. 2d 367, certiorari dismissed, 323 U.S. 166; Radio Offi- 
cers Union v. N.M.B., 86 U.S. App. D.C. 319, 181 F. 2d 
801; Decker v. Venezolana, 103 U.S. App. D.C. 301, 258 
F. 2d 153; Rutas Aereas Nacionales v. Edwards, 100 
U.S. App. D.C. 836, 244 F. 2d 784; UNA Chapter, 
F.E.LA. v. N.M.B. 111 U.S. App. D.C. 121, 294 F. 2d 
905, certiorari denied, 368 U.S. 956; Air Line Stewards 
Ass'n, Vv. National Mediation Board, 111 U.S. App. D.C., 
126, 294 F. 2d 910, certiorari denied, 369 U.S. 810; WES 


4Much of the delay of the election in this case can be attributed 
to the fact that ALPA deliberately brought its action against 
the Board in the District of Columbia, rather than in the Southern 
District of New York, where the court had ALPA’s claim under 
consideration. Faced with an adverse determination by the New 
York District Court, it made an issue of the Board’s actions on 
appeal to the Second Circuit. The Board filed a brief amicus 
curiae in the Second Circuit setting forth its views of its functions 
and actions. 
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Chapter, F.E.LA. v. N.M.B., U.S. App. D.C. . 
314 F. 2d 2384. Rose v. Brotherhood of Railway and 
Steamship Clerks, etc., 181 F. 2d 984 (C.A. 4), certiorari 
denied 340 U.S. 857; Flight Engineers Intl. Ass’n. Vv. 
Eastern Air Lines, 311 F. 2d 745 (C.A. 2); Ruby, et al. 
v. American Air Lines, et al., C.A. 2 No. 28417, decided 
September 16, 1963. 

The applicable principle was well summarized in Radio 
Officers, 86 U.S. App. D.C. at 319, 181 F. 2d at 802. 


«* * * The right of representation for the majority 
was created by Congress under this Act. Congress, 
however, also decided, as it had the power to do, upon 
the method for the protection of this right which it 
had created. The method provided, was the adminis- 
trative determination by the Board, and when the ad- 
ministrative finding is'made the dispute has reached 
its last terminal point. Congress chose not to confer 
any judicial remedies in a case such as this.” 


C. Since judicial intervention is barred subsequent to 
certification, it is a fortiori, barred prior to certifi- 
cation. 


ALPA cannot avoid the foregoing rulings on the ground 
that no certification has yet been made. A fortiori, if Con- 
gress has foreclosed post-certification review, it could not 
have intended judicial intervention in the midst of the 
Board’s investigation of the dispute, any more than it in- 
teded judicial intervention at the initial stages of the in- 
vestigation. American Air Export and Import Co. V. 
O'Neill, 95 U.S. App. D.C. 274, 221 F.2d 829. As the 
Second Circuit recently observed in Ruby, et al. v. Ameri- 
can Airlines, et al., supra (Slip Decision, p. 3076): “Any 
attempt to distinguish the Switchmen’s case on the basis 
that there has as yet been no certification of Allied runs 
counter to the consideration. that a suit to review adminis- 
trative action usually stands on a better footing than one 
whose maintenance would prevent an administrative agen- 
cy from performing its statutory duty. Myers v. Bethle- 
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hem Shipbuilding Corp., 303 U.S. 41; Macauley v. Water- 
man SS. Corp., 327 U.S, 540.” 

Indeed, nothing can more dramatically demonstrate the 
considerations which underlie Congress’ refusal to permit 
judicial intervention at any stage of a representation dis- 
pute, than the facts of this case. Here, a union which has 
lost the support of the employees it is supposed to repre- 
sent is fighting desperately to preserve itself from the pos- 
sibility of dismissal by those it is retained to serve. The 
bitter labor dispute at American, marked by expulsions, 
resignations, and polemics, is creating dangerous labor 
unrest on a major carrier (J.A. 182-184). Yet ALPA has 
deliberately prolonged it by litigation for more than six 
months. In the meantime, ALPA’s campaign among the 
pilots goes on, in the evident hope that resources of the 
new rival organization will wear down, and its supporters 
will lose heart for their cause. Such a result strongly 
parallels the kind of litigation by which employers de- 
layed elections in the early days of the National Labor 
Relations Board (H. Rep. No. 972 on S. 1958, 74th Cong., 
Ist Sess., 2 Leg. Hist. of the NLRA (1935), 2960-2961) : 


* © * The ability of employers to block elections has 
been productive of a large measure of industrial 
strife. When an employee organization has built up 
its membership to a point where it is entitled to be 
recognized as the representative of the employees for 
collective bargaining, and the employer refuses to ac- 
cord such recognition, the union, unless an election can 
promptly be held to determine the choice of repre- 
sentation, runs the risk, of impairment of strength 
by attrition and delay while the case is dragging on 
through the courts, or else is forced to call a strike to 
achieve recognition by its own economic power. Such 
strikes have been called when election orders of the 
National Labor Relations Board have been held up by 
court review. 


And the Senate Committee considering the legislation 
which became the Wagner Act observed: “An election is 
the mere determination of a preliminary fact, and in 
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itself has no substantial effect upon the rights of either 
employers or employees. There is no more reason for court 
review prior to an election than for court review prior to a 
hearing.” S. Rep. No. 573, 74th Cong., 1st Sess., p. 14, 
in 2 Leg. Hist. of the NLRA, p. 2314. 

Thus it was that in both the original Wagner Act, and 
the Taft-Hartley Act amendments passed after twelve 
years of experience, Congress deliberately refused to pro- 
vide for any form of judicial intervention prior to an elec- 
tion. Sen. Rep. 578, 74th Cong., 1st Sess., pp. 5, 14; H. 
Rep. 972, 74th Cong., 1st Sess., pp. 5 and 6; H. Conf. Rep. 
510, 80th Cong., 1st Sess. 

ALPA’s assertion that no harm to the labor situation at 
American can result from still further delay is a patent 
misstatement. As long as the election and certification is 
postponed, ALPA’s campaign to recapture its lost members 
goes on, with all its ill feeling, its wild charges, and its 
confusion and uncertainty among the pilots. The purpose 
of an election under § 2, Ninth is to put a swift and au- 
thoritative end to such inter-union strife. Once an election 
has been held, a stable labor situation is created because 
under the Board’s rules, no application for a new election 
will be considered for two years after a certification. 29 
C.F.R. 1206.4(a). That is why a swift election is essen- 
tial in the interest of all concerned. 

Continual frustration, through litigation, of elections 
scheduled by the Board is destroying the effectiveness of 
§ 2, Ninth of the Act. Unions and employees are begin- 
ning to doubt the ability of the Board swiftly to resolve 
representation disputes. They are not required by law to 
invoke the Board’s services. The result of this, if the trend 
is not checked, will be a resort to self-help by the parties 
to representation disputes; strikes for recognition; uni- 
lateral recognition by companies to avert strikes; tension 
and uneasiness; disruption of service and perhaps, in the 
ensuing bitterness, violence. That self-help is a real threat 
was demonstrated in this case, in which Allied threatened 
to take strike action against American unless it was rec- 
ognized; a recognition which was granted unilaterally 
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without the benefit of an election after the Board’s hands 
were tied by this lawsuit. In the long run, as well as on 
the facts of this case, it is the public interest which will 
suffer if the principles of the Switchmen’s case are ig- 
nored. 

ALPA has laid great stress upon this court’s decision in 
Air Line Dispatchers Ass’n. v. N.M.B., 89 U.S. App. D.C. 
24, 189 F.2d 685, certiorari denied, 342 U.S. 849. It has 
misread the decision. That was a suit testing the Board’s 
conclusion that employees outside the continental United 
States were outside its jurisdiction. This court sustained 
the Board’s conclusion that they were. There was no at- 
tempt to enjoin a scheduled election or frustrate the proc- 
esses of the Board. Moreover, in this case there is no 
question but that the representation dispute is within the 
Board’s jurisdiction; and there is no question that the 
Board investigated ALPA’s charges within the limits of 
its jurisdiction. In cases subsequent to Air Line Dispatch- 
ers, this court has held that so long as the Board is acting 
within its jurisdiction, its investigation of a representa- 
tion dispute among airlines employees may not be inter- 
fered with. Decker v. Venezolana, 108 U.S. App. D.C. 
301, 258 F.2d 158; Ruteas Acreas Nacionales Vv. Ed- 
wards, 100 U.S. App. D.C. 336, 244 F.2d 784. 

Only if the Board could be held to have acted contrary 
to a plainly and expressly defined statutory duty might 
jurisdiction to correct the Board’s action be implied. See, 
eg., Leedom v. Kyne, 358 U.S. 184; Leedom v. Miami 
Newspaper Pressmen’s Union, Local No. 46 v. McCulloch, 
C.A.D.C. No. 17459 (decided July 18, 1962); UNA Chap- 
ter v. Board, 111 U.S. App. D.C. 126, 294, certiorari 
denied, 369 U.S. 810; WES Chapter v. N.M.B., US. 
App. D.C. , 314 F.2d 234. ALPA points to no lan- 
guage which meets this test. Indeed it does not even dis- 
cuss in its brief the effect of Leedom v. Kyne. 

Equally misplaced is its reliance upon Order of Rail- 
way Conductors v. N.M.B., 79 U.S. App. D.C. 1, 141 F. 2d 
366, certiorari dismissed, 323 U.S. 166. That case applies 
the rule of Switchmen’s Union. 
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Finally, ALPA places great stress upon Association for 
the Benefit of Non-Contract Employees v. National Medi- 
ation Board, 218 F. Supp. 114 (D.C. D.C.), appeal pend- 
ing C.A.D.C. No. 18,068. In that case the district court 
held that the Board is acting in excess of its authority 
in using the form of ballot it has used in elections for 
over thirty years. An injunction was issued to restrain the 
Board from conducting an election at United Air Lines 
with that ballot form. In the Board’s opinion that deci- 
sion is erroneous. See Consolidated Brief for the National 
Mediation Board, No. 18,068. But that case is not appli- 
cable here in any event. It involves a contention that 
the Board is acting in excess of its statutory authority; 
here, the Board is acting within its authority and the 
complaining union simply disagrees with the Board’s con- 
clusion that nothing has been shown which will prevent 
the employees from making a free choice between it and 
another organization. That is precisely the kind of rul- 
ing which is not reviewable. 


II The National Mediation Board Was Not Required 
To Postpone The Election At American Air Lines 
Pending The Outcome of ALPA’s Litigation In The 
New York Courts. 


ALPA contends that the district court in this action 
“erred in failing to find that the National Mediation 
Board must act in accord with the determination of the 
federal courts on matters of interference, coercion, in- 
fluence and assistance affecting the selection by employ- 
ees of representatives of their own choosing under the 
Railway Labor Act.” Since Judge Wyatt found that 
there is absolutely no basis upon which a court could find 
such interference, and since the facts as he found them 
were adopted in toto by the Court of Appeals for the 
Second Circuit, ALPA’s contention is pointless. 

It is plain that ALPA’s argument is advanced without 
regard for the Second Circuit’s ruling. 

As that ruling makes clear, the federal courts have no 
jurisdiction with respect to ALPA’s charges against 
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American because these charges essentially involve a 
claim of representation. Ruby, et al. v. American Air 
Lines, Inc., et al., C.A.D.C. No. 28417, 8 Avi. 17894. 

ALPA’s arguments are based upon a fundamental mis- 
conception of the pattern of remedies under the Railway 
Labor Act. This can be ssen by examining the Supreme 
Court’s decision in General Committee v. Missour, KTR 
Co., 320 U.S. 323. In that case an engineers union sued 
a rail carrier to restrain it from negotiating with another 
union with respect to employees who the engineers union 
claimed to represent. They claimed that the carriers 
were violating the act by negotiating with the other un- 
ion. The Supreme Court held that the district court had 
no jurisdiction over the case because it fell within § 2, 
Ninth of the Act, governing representation disputes. 
Jurisdiction over such disputes is vested exclusively in 
the National Mediation Board. The Court held (320 U.S. 
332-333, 336-337) : 


“* * * On only certain phases of this controversial 
subject has Congress utilized administrative or ju- 
dicial machinery and invoked the compulsions of the 
law. Congress was dealing with a subject highly 
charged with emotion. Its approach has not only 
been slow; it has been piecemeal. Congress has been 
highly selective in its use of legal machinery. The 
delicacy of these problems has made it hesitant to go 
too fast or too far. The inference is strong that 
Congress intended to go no further in its use of the 
processes of adjudication and litigation than the ex- 
press provisions of the Act indicate.” 


* * * * 


“* * * Tf the present dispute falls within § 2, Ninth, 
the administrative remedy is exclusive. If a nar- 
rower view of § 2, Ninth is taken, it is difficult to 
believe that Congress saved some jurisdictional dis- 
putes for the Mediation Board and sent the parties 
into the federal courts to resolve the others. Rather 
the conclusion is irresistible that Congress carved 
out of the field of conciliation, mediation and arbi- 
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tration only the select list of problems which it was 
ready to place in the adjudicatory channel. All else 
it left to those voluntary processes whose use Con- 
gress had long encouraged to protect these arteries of 
interstate commerce from industrial strife. The con- 
cept of mediation is the antithesis of justiciability. 

In view of the pattern of this legislation and its 
history the command of the Act should be explicit 
and the purpose to afford a judicial remedy plain be- 
fore an obligation enforcible in the courts should be 
implied. Unless that test is met the assumption 
must be that Congress fashioned a remedy available 
only in other tribunals. There may be as a result 
many areas in this field where neither the adminis- 
trative nor the judicial function can be utilized. But 
that is only to be expected where Congress still places 
such great reliance on the voluntary process of con- 
ciliation, mediation and arbitration. See H. Rep. 
No. 1944, 73d Cong., 2d Sess., p. 2. Courts should 
not rush in where Congress has not chosen to tread.” 


On the same day that this decision was announced, the 


court also decided Switchmen’s Union v. Board, 320 U.S. 
297, which holds that the Mediation Board is not an en- 
forcement agency, and that its determinations are not 
reviewable by the courts. Thus the Supreme Court was 
acutely aware of the limited nature of remedies under the 
Railway Labor Act and of the obvious fact that they are 
not comparable to the detailed enforcement scheme set 
forth in the National Labor Relations Act. 

The foregoing has been recently recognized in a case in 
which ALPA was a co-defendant with a carrier with re- 
spect to the same kind of charges it raises here. In 
Flight Engineers v. Eastern Air Lines, Inc., 311 F. 2d 
745, certiorari denied, 373 U.S. 924, the Flight Engineers 
Union filed suit to restrain Eastern Air Lines and ALPA 
from negotiating an agreement which would effect the 
status of employees the Engineers claim to represent. It 
contended that Eastern was violating the Railway Labor 
Act by negotiating with ALPA. Upon the Engineers’ 
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appeal from denial of a preliminary injunction to restrain 
the negotiations and to prevent interference with the en- 
gineers right to organize, the Court of Appeals held that 
“the doubtful claims of representation and the jurisdic- 
tional controversy are subjects upon which the Act pro- 
vides for non-curia] treatment. The courts must refrain 
from interfering in a field from which Congress has ex- 
cluded them.” 311 F. 2d at 748. See also, General Com- 
mittee v. Southern Pacific Company, 320 U.S. 338. 

ALPA now complains that these decisions deprive it of 
a forum in which to assert its claims. This is not true. 
It has had a forum before the National Mediation Board, 
within the limits of the Board’s jurisdiction. This is the 
only forum which Congress has provided for the resolu- 
tion of charges, such as ALPA’s, which have been found 
by two courts to be simply collateral to its claim to rep- 
resent the pilots. 

Because the Mediation Board is not an enforcement 
agency and has no jurisdiction to issue injunctions or 
cease or desist orders, it was said below by counsel for 
the Board that only a court could give direct relief to the 
union. But this assumed, of course, a court with juris- 
diction. The findings of the District Court in New York, 
as affirmed, make it clear that no court has jurisdiction 
over ALPA’s claims. 

The most recent application of this principle is in the 
Civil Aeronautics Board’s decision in Flight Engineers 
International Association, EAL Chapter v. Eastern Air 
Lines, CAB Order No. E-19923 (decided August 19, 
1963), CCH Avi. L. Rep. 721, 399, petition for review 
pending, C.A.D.C. No. 18,096. This was an application 
by the Flight Engineers to the Civil Aeronautics Board 
under Section 401(k) (4) of the Federal Aviation Act of 
1958, 49 U.S.C. 1871(k) (4) for a cease and desist order 
to prevent Eastern Air Lines from negotiating with 
ALPA. It is the same dispute which is involved in 
Flight Engineers, etc. v. Eastern Air Lines and ALPA, 
311 F. 2d 745 (C.A. 2, 1963), certiorari denied, 373 U.S. 
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924." The engineers complained that ALPA’s negotia- 
tions were violations of the right to organize guaranteed 
by the Railway Labor Act. The Civil Aeronautics Board 
held that it would be inappropriate for it to assume juris- 
diction in view of the nature of the case. The Board 
held (CCH Avi. L. Rep. { 21, 399) : 


“Tf the Board were to hold a hearing on the com- 
plaint, a hearing that might last several years at 
great expense and inconvenience to all concerned, 
there is a substantial risk that prior to, or shortly 
after the completion of the hearings ALPA, rather 
than FEIA might be certified by the National Media- 
tion Board as the bargaining agent for Eastern’s 
pilots and pilot engineers or flight engineers. The 
Board cannot determine questions as to the appro- 
priate bargaining representative or the appropriate 
craft or class for bargaining purposes, any more 
than can the courts. Under these circumstances, 
even if the Board were to find that Eastern had vio- 
lated the Railway Labor Act, and accordingly was in 
violation of section 401(k) (4) of the Federal Avia- 


tion Act, the Board could not direct Eastern to com- 
mence good faith bargaining with FEIA, and any 
action on the Board’s part would have to be confined 
to providing a remedy to individuals who have suf- 
fered as a result of past violations of the Act, as 
opposed to enforcement of a continuing duty of com- 
pliance.” ° 


*This is a relatively new remedy. Although the Civil Aero- 
nautics Board has, since 1938, had jurisdiction to consider re- 
fusals by carriers to negotiate with certified bargaining repre- 
sentatives, the first case involving an exercise of this jurisdiction 
did not reach the courts until 1963. The complaining union, which 
had been certified by the Board as representative of the pilots in- 
volved in that case was ALPA. See Southern Pilots Association, 
et al. v. Civil Aeronautics Board, C.A.D.C. No. 17,362, decided June 
18, 1963, 8 Avi. 17,695. 


° We are informed that on October 4, 1963, ALPA filed an appli- 
cation to the Board under § 2, Ninth, for an investigation of the 
representation dispute at Eastern with respect to the craft or 
class of “flight engineers.” It application is presently under pre- 
liminary investigation. 
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ALPA’s analogies from the National Labor Relations 
Act and from the practice of the National Labor Rela- 
tions Board are ill taken. First, even under the prac- 
tices of the National Labor Relations Board, the facts as 
found by the New York courts show that there is no 
prima facie merit in ALPA’s charges against the carrier. 
The carrier was not responsible for the split within 
ALPA or the organization of the Allied Pilots Associa- 
tion. In Judge Friendly’s words: “American recognized 
Allied only when possessed of substantial evidence that 
Allied represented an overwhelming proportion of its 
pilots and when threatened with a strike if it refused rec- 
ognition. Under such circumstances recognition by an 
employer who has not been guilty of a relevant unfair 
labor practice need not await certification, although he 
acts at peril of being right; the facts are far closer to 
those in NLRB v. Indianapolis Newspapers, Inc., 210 F. 
2d 501 (7 Cir., 1954), cited in United Mine Workers v. 
Arkansas Oak Flooring Co., 351 U.S. 62, 72 fn. 8 (1956), 
and in District 50, United Mine Workers v. NLRB, 234 
F. 2d 565 (4 Cir. 1956), than to those in Medo.? Com- 
pare NLRB v. Superior Fireproof Door & Sash Co., 289 
F, 2d 718, 719 (2 Cir. 1961).” 

Second, the responsibilities of the National Labor Re- 
lations Board and of the Mediation Board are quite dif- 
ferent. The NLRB is an enforcement agency. It has 
subpoena powers; a general counsel and staff who serve 
as investigators and prosecutors of unfair labor practice 
charges; an elaborate machinery for conducting adversary 
hearings before an examiner, with review by the five- 
member Board; and broad authority to seek cease and 
desist orders against employers and unions which may be 
enforced by the Courts of Appeals. 29 U.S.C. 151-158. 
Its remedial powers approach the flexibility of a court of 
equity. Franks Brothers Co. v. Labor Board, 321 U.S. 
702. 

The NLRB also has responsibility for resolving repre- 
sentation disputes. But a comparison of § 2, Ninth of the 


7 Medo Photo Supply Co. v. NLRB, 321 U.S. 678. 
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Railway Labor Act with the National Labor Relations 
Act’s Section 9 (29 U.S.C. 159) shows that Congress has 
treated the responsibilities of the Mediation Board and 
of the National Labor Relations Board quite differently. 
The Mediation Board’s investigation of representation dis- 
putes is left to its discretion. The NLRB’s duties are 
specifically defined: it is required, inter alia, to conduct 
a hearing prior to election, unless the hearing is waived; 
and to determine the bargaining unit in each case. 29 
U.S.C. 159(b) (¢). As an agency concerned both with the 
enforcement function of remedying unfair practices and 
the nonenforcement function of settling representation 
disputes among employees in hundreds of varied indus- 
tries, the NLRB faces a difficult problem of accommoda- 
tion. It has been held (May Department Stores Co., 61 
NLRB 258, 275, fn. 35): 


As a general principle we hold that the continu- 
ing effects of unremedied unfair labor practices tend 
to vitiate employees’ free choice of bargaining rep- 
resentatives, and, if it were feasible, we would never 
conduct an election among employees of an employer 
charged with violation of the Act, until all issues 
pertaining thereto had been determined by the Board 
and any ensuing remedial order fully enforced. On 
the other hand, in a situation where employees desire 
to designate bargaining representatives during the 
pendency of an unfair labor practice case, we recog- 
nize that to postpone the conduct of an election in the 
representation case until the close of the long process 
described in Section 10 of the Act, which must be 
observed in the complaint case, may obstruct and 
unduly delay collective bargaining, contrary to the 
purposes of the Act. * * * 


The NLRB will not permit unfair labor practice 
charges to be litigated in a representation proceeding 
prior to an election, even if the charge is that one of the 
unions is disqualified because it is company dominated or 
assisted. Nathan Warrean and Sons, Inc., 119 NLRB 291. 
When, however, a charge of interference with the right 
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to organize which has prima facie merit is pending 
against an employer at the time a petition for an election 
is filed, the National Labor Relations Board will cus- 
tomarily postpone the election until disposition of the 
charge. Suprenant Mfg. Co. v. Alpert, 318 F. 2d 396, 
897 (C.A. 1). The practice is subject to abuse, for un- 
ions which fear the results of an election have been 
known to file unfair practice charges for the purpose of 
delaying the election. Cf., Pacemaker Corp. v. NLRB, 
260 F. 2d 880 (C.A. 7). It will, however, proceed with 
elections despite pending unfair practice charges, in cases 
where delay would plainly defeat the rights of the em- 
ployees involved or of the public interest. See, eg., New 
York Shipping Assoc., 107 NLRB 364; American Metal 
Products Co., 139 NLRB 60. In contrast, under the Rail- 
way Labor Act, the Mediation Board has no jurisdiction 
to remedy violations of the Railway Labor Act. 

A union which seeks a direct remedy against an air 
carrier must either file a complaint in the district court 
(Virginian Railway v. System Federation, 300 U.S. 515) 
or file a charge with the Civil Aeronautics Board’s Bu- 
reau of Enforcement. See discussion, supra, page 30. 
But under the Supreme Court’s decision in General Com- 
mittee v. Missouri K.T.R. Co., 320 U.S. 328, neither the 
district court nor the Civil Aeronautics Board has juris- 
diction to consider the charge if the fundamental matter 
in dispute is a claim to represent the employees involved. 
See F.E.I.A. v. EAL and ALPA, 311 F.2d 745 (C.A. 
2), certiorari denied, 873 U.S. 924: and F.E.IA. 
v. Eastern Air Lines, CAB Order No. E-19923, CCH Avi. 
L. Rep. { 21,399, petition for review pending C.A.D.C. 
No. 18,096. The representation claim must be resolved 
by the National Mediation Board, which, as explained 
above, will make a determination as to whether, in the 
circumstances, its procedures “insure the choice of rep- 
resentatives by the employees without interference, in- 
fluence or coercion exercised by the carrier.” § 2, Ninth, 
45 U.S.C. 2, Ninth (see discussion, supra, p. 18). Thus, 
Congress has not provided a pattern of remedies under 


34 


the Act which would authorize the Board to refuse to 
conduct an election pending litigation of charges against 
the carrier which turn essentially on a claim of repre- 
sentation. 

ALPA has placed considerable reliance upon Virginian 
Railway v. System Federation, 300 U.S. 515, which held 
that a union which has been certified by the National 
Mediation Board may obtain an injunction from the 
courts to compel the carrier to deal with it exclusively. 
As we have seen, this is true, of course, only if the es- 
sential matter in dispute is not representation. General 
Committee v. Missouri K.T.R. Co., supra. 

ALPA has also placed great stress upon rulings by the 
Mediation Board itself that interference by a carrier with 
the employees right to organize violates the Act. E.g., 
Matter of Employees of Allegheny Air Lines, Inc., NMB 
No. R-3470 (decided April 26, 1962); and Matter of 
Representation of Employees of Pan American, Inc., 1 
Determinations of Craft or Class, National Mediation 
Board 381, 386. But the Pan American case, was a stat- 
utory proceeding under § 2, Ninth for the purpose of de- 
termining who should participate in an election—i.e., the 
craft or class involved. The Board is empowered only to 
investigate to insure a choice by the employees free of 
carrier interference. If it incidentally finds evidence of 
past employer interference, it may, as it did in the Pan 
American ease, supra, order an election. If it finds di- 
rect employer interference within an election which it has 
previously authorized, it may set the election aside. Al- 
legheny Air Lines, supra. But it cannot refuse to pro- 
ceed when it has found—as in this case—the employees 
can make their choice in an election free from interfer- 
ence, influence or coercion by the carrier. 

The essence of ALPA’s claims is that the Board erred 
when it concluded that this election could be held without 
carrier interference; that Judge Wyatt in New York 
erred in finding, after an extended trial, that ALPA’s 
charges are without merit; that three judges of the Court 
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of Appeals for the Second Circuit erred in adopting Judge 
Wyatt’s findings and affirming his conclusions. And 
finally, that 84% of the pilots at American erred in au- 
thorizing another organization to represent them and to 
seek a certification from the Board. 

It should be remembered that ALPA is a hired repre- 
sentative of the pilots, not their owner. The moment a 
majority withdrew their support from it, its claim that 
it is the pilots representative was in doubt. The purpose 
of the election is to resolve that doubt. The employees 
involved are air line pilots—not ordinary wage earners, 
but an elite constituting one of the most alert, informed, 
and intelligent groups in our society. ALPA’s charges 
that they can’t be trusted to vote is plainly motivated by 
just one thing: its fear that the pilots no longer want it 
to represent them. 

Nothing in the Railway Labor Act, the findings of two 
courts or the Board’s determination on the basis of its 
investigation in this case, justifies ALPA’s demands that 
the election be postponed. ALPA cannot litigate its claim 
to represent the pilots in the district court. When the 
Board determined that a fair election could be held it 
remitted ALPA to its ultimate forum—the employees 
themselves. 

Judge Friendly, after an exhaustive examination of the 
facts underlying ALPA’s claims against American force- 
fully summarized the reasons why the Board’s procedures 
must go forward in this case (Ruby, et al. v. American 
Air Lines, Inc., et al., C.A. 2, No. 28417): 


** * Congress evidently considered the railroad and, 
later, the air transport industry to be so heavily 
charged with public interest as to make speed in the 
disposition of disputed questions of representation 
peculiarly vital. The thirty day period which Con- 
gress gave the Mediation Board to investigate and 
certify under § 2 Ninth is to be contrasted with the 
475 days reported a few years ago to be the average 
time lapse between the filing of a charge and final 
decision of the NLRB, Organization and Procedure 
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of the National Labor Relations Board. Report to 
the Senate Committee on Labor and Public Welfare, 
S. Doc. No. 81, 86th Cong. 2d Sess. (1960), pp. 1-2, 
and with the nearly six months which were here re- 
quired for full hearings, briefing and decision by an 
effective judge in the District Court. Considerations 
such as these, and others marshalled in the opinions 
in the Switchmen’s and M.K.T. cases, underlay the 
Court’s conclusion that, as to the Railway Labor 
Act, “The inference is thus strong that Congress in- 
tended to go no further ‘in its use of the processes 
of adjudication and litigation than the express pro- 
visions of the Act indicate.” 320 U.S. at 333, see 
also 320 U.S. at 302. “There was to be no dragging 
out of the controversy into other tribunals of law.” 
320 U.S. at 305. 


CONCLUSION 


For the foregoing reasons the judgment of the District 
Court refusing to further restrain the Board from carry- 


ing out its statutory duty under § 2, Ninth of the Rail- 
way Labor Act by conducting an election which will settle 
the representation dispute at American Air Lines should 
be affirmed, and the case should be remanded to that 
court with instructions to dismiss for lack of jurisdiction. 


Respectfully submitted, 


Car E 
Actinga Ee rr 


Davip C. ACHESON, 
United States Attorney, 


MORTON HOLLANDER, 

Howarp E. SHAPIRO, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


November 1963 
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APPENDIX 


Section 2 of the Railway Labor Act, as amended, in 
1934, 44 Stat. 577, 45 U.S.C. 151a-152, provides in per- 
tinent part: 


Third. Representatives, for the purpose of this Act, 
shall be designated by the respective parties without in- 
terference, influence, or coercion by either party over 
the designation of representatives by the other; and nei- 
ther party shall in any wzy interfere with, influence, or 
coerce the other in its choice of representatives. Repre- 
sentatives of employees for the purposes of this Act need 
not be persons in the employ of the carrier, and no car- 
rier shall, by interference, influence, or coercion seek in 
any manner to prevent the designation by its employees 
as their representatives of those who or which are not 
employees of the carrier. 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of their 
own choosing. The majority of any craft or class of em- 
ployees shall have the right to determine who shall be the 
representative of the craft or class for the purposes of 
this Act. No carrier, its officers or agents, shall deny or 
in any way question the right of its employees to join, 
organize, or assist in organizing the labor organization 
of their choice, and it shall be unlawful for any carrier 
to interferene in any way with the organization of its 
employees, or to use the funds of the carrier in main- 
taining or assisting or contributing to any labor organiza- 
tion, labor representative, or other agency of collective 
bargaining, or in performing any work therefor, or to in- 
fluence or coerce employees in an effort to induce them 
to join or remain or not to join or remain members of 
any labor organization or to deduct from the wages of 
employees any dues, fees, assessments, or other contribu- 
tions, payable to labor organizations, or to collect or to 
assist in the collection of any such dues, fees, assessments, 
or other contributions: Provided, That nothing in this 
Act shall be construed to prohibit a carrier from per- 
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mitting an employee, individually, or local representatives 
of employees from conferring with management during 
working hours without loss of time, or to prohibit a car- 
rier from furnishing free transportation to its employees 
while engaged in the business of a labor organization. 


* * * * 


Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such em- 
ployees designated and authorized in accordance with the 
requirements of this Act, it shall be the duty of the Medi- 
ation Board, upon request of either party to the dispute, 
to investigate such dispute and to certify to both parties, 
in writing, within thirty days after the receipt of the in- 
voeation of its services, the name or names of the indi- 
viduals or organizations that have been designated and 
authorized to represent the employees involved in the dis- 
pute, and certify the same to the carrier. Upon receipt of 
such certification the carrier shall treat with the repre- 
sentative so certified as the representative of the craft or 
class for the purposes of this Act. In such an investiga- 
tion, the Mediation Board shall be authorized to take a 
secret ballot of the employees involved, or to utilize any 
other appropriate method of ascertaining the names of 
their duly designated and authorized representatives in 
such manner as shall insure the choice of representatives 
by the employees without interference, influence, or coer- 
cion exercised by the carrier. In the conduct of any elec- 
tion for the purposes herein indicated the Board shall des- 
ignate who may participate in the election and establish 
the rules to govern the election, or may appoint a com- 
mittee of three neutral persons who after hearing shall 
within ten days designate the employees who may partici- 
pate in the election. The Board shall have access to and 
have power to make copies of the books and records of the 
carriers to obtain and utilize such information as may be 
deemed necessary by it to carry out the purposes and 
provisions of this paragraph. 
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